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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law No. 87295 

The United States ex rel David R. Crow, Petitioner , 

— against — 

Harry B. Mitchell, President, Leonard D. "White, and 
Lucille Foster McMillin, constituting United States 
Civil Service Commission, and Anning S. Prall, Chair¬ 
man, Irvin Stewart, Vice-Chairman, Eugeni} 0. Sykes, 
Paul A. Walker, Thad H. Brown, Norman S. Case, 
and George Henry Payne, constituting Federal Com¬ 
munications Commission, Respondents. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Petition 

Filed April 18 1936 

Supreme Court of the District of Columbia 
At Law No. 87295 

The United States ex rel David R. Crow, Petitioner , 

— against — 

Harry B. Mitchell, President, Leonard D. WJhite, and 
Lucille Foster McMillin, constituting Unified States 
Civil Service Commission, and Anning S. Prall, Chair¬ 
man, Irvin Stewart, Vice-Chairman, Eugene 0. Sykes, 
Paul A. Walker, Thad H. Brown, Norman S. Case, 
and George Henry Payne, constituting Federal Com¬ 
munications Commission, Respondents. 
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THE UNITED STATES EX REL. DAVID R. CROW 


To the Honorable Justices of the Supreme Court of the 
District of Columbia: 

The petition of David R. Crow respectfully shows to this 
Court: 

(1) Respondents Harry B. Mitchell, Leonard D. White, 
and Lucille Foster McMillin are members of and constitute 
the United States Civii Service Commission. 

(2) Respondents Aiming S’. Prall, Irvin Stewart, Eugene 
0. Sykes, Paul A. W 7 alker, Thad H. Brown, Norman S. Case, 
and George Henry Payne are members of and constitute the 
Federal Communications Commission. 

(3) On or about March 20, 1935 the United States Civil 
Service Commission held open competitive examinations to 
fill, among other positions, the position of associate attor¬ 
ney and also that of assistant attorney in the Federal Com¬ 
munications Commission pursuant to the Civil Service Law’ 
and Rules and to the Act creating such Federal Communi¬ 
cations Commission. 

(4) Petitioner competed in and passed each of such 
2 examinations and his name was placed on the result¬ 
ing eligible lists on or about June 5, 1935. As a re¬ 
sult of such examinations petitioner was notified by the 
United States Civil Service Commission that his rating for 
the position of associate attorney in the Federal Communi¬ 
cations Commission, including disability and service pref¬ 
erence allowed by law, is 95.48 and is within the first three 
names eligible for such position on such list. That his rat¬ 
ing for the position of assistant attorney in the Federal 
Communications Commission is 98.30, including disability 
and service preference, and that he is within the first three 
names on such eligible list in Civil Service. 

(5) From investigations made petitioner is informed and 
believes that he is No. 1 at the head of the list of the United 
States Civil Service Commission for the position of asso¬ 
ciate attorney in the Federal Communications Commission; 
also that he is No. 1 at the head of the list for the position 
of assistant attorney in the Federal Communications Com¬ 
mission. 

(6) Petitioner is a disabled war veteran, having been seri¬ 
ously wounded in action in line of duty, and holds an honor¬ 
able discharge from the United States Army. He is entitled 
to preference in appointment from Civil Service lists for 
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the position of associate attorney and also for the position 
of assistant attorney in the Federal Communications Com¬ 
mission pursuant to the Civil Service Act and Rfiles an( ^ R* 
S. Sec. 1754, March 3,1919 C. 97, Sec. 6, 40 Stat. 1293; July 
11,1919 C. 6, Sec. 1, 41 Stat. 37; Title 5, U. S. C. A. Sec. 35, 
commonly known as the Veterans 7 Preference Act. 

(7) Petitioner is a citizen of the United States and of the 
State of New York, and resides at 64 Halsted Avenue, Yon¬ 
kers, in the State of New York. He is an attorney and 

counsellor at law duly admitted to practice before 
3 the courts of the State of New York and the United 
States Court of Appeals for the Second Circuit, the 
United States District Courts for the Southern [District of 
New York, and also for the Eastern District of INew York. 
Petitioner is eligible for admission to practice j before the 
Supreme Court of the United States. He has met all the 
requirements and has complied with all the rules and regu¬ 
lations of the United States Civil Service Commission 
known to him. He is competent and able to satisfactorily 
fill either the position of associate attorney or the position 
of assistant attorney in the Federal Communications Com¬ 
mission. 

(8) On information and belief, the following fen persons 
were appointed and employed by the Federal Communica¬ 
tions Commission in or about 1934: 

Walter D. Humphrey James L. McDowjell 

James A. Kennedy Annie Perry Neal 

George M. Harrington Robert M. Fentop 

Abe L. Stein Frank U. Fletchei* 

Basil P. Cooper Melvin H. Dalberg 

All such appointments were provisional and temporary, 
and included the position of associate attorney ahd also the 
position of assistant attorney pending the aforesaid exam¬ 
inations for such positions. These temporary appointments 
were made because of political influence and not because of 
special fitness or merit possessed by said ten persons. 

(9) The said employees of the Federal Comnjiunications 
Commission have not been exempted by law or by any rule 
or action by the United States Civil Service Commission 
from the competitive groups of the Classified Civil Service 
and such positions during all the times herein mentioned 
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have been and now are in the Classified Competitive 

4 Civil Service. 

(10) The respondent United States Civil Service 
Commission permitted the aforesaid ten persons so ap¬ 
pointed provisionally and temporarily, in, among others, 
the positions of associate attorney and assistant attorney 
in the Federal Communications Commission, to serve be¬ 
yond the lawful provisional period and to act as permanent 
employees of the said Commission, which facts petitioner 

recentlv learned. 

* 

(11) On information and belief, in or about the month of 
July, 1935 respondent, the United States Civil Service Com¬ 
mission, certified the name of petitioner among others on 
the eligible lists for associate attorney and also for assis¬ 
tant attorney for appointment to such positions in the Fed¬ 
eral Communications Commission. 

(12) The Act of June 19, 1934, Chapter 652, Section 4, 
48 Statutes 1066, creating the Federal Communications 
Commission, provides for competitive classification of the 
positions held by said ten persons including that of asso¬ 
ciate attorney and also that of assistant attorney in the 
Federal Communications Commission. This act reads in 
part as follows: 

“* * *. The Commission shall have authority, subject 
to the provisions of the civil-service laws and sections 661 
to 674 of Title 5, to appoint such other officers, engineers, 
accountants, inspectors, attorneys, examiners, and other em¬ 
ployees afe are necessary in the execution of its functions.” 

Title 47, U. S. C. A. Sec. 154 subd. (f) as amended. 

(13) None of the aforesaid provisional or temporary 
appointees now serving in the Federal Communications 
Commission as associate attorney and as assistant attorney 
were appointed as a result of competitive Civil Service ex¬ 
aminations nor do any of their names appear within the 
eligibles in proper order for such positions on any Civil 

Service Registers from which appointments can be 

5 made to such positions ahead of petitioner; but, on 
information and belief, those names appear far down 

the lists on the registers of the Civil Service Commission 
for such positions of associate attorney and assistant attor¬ 
ney in the Federal Communications Commission. 

(14) On information and belief, the respondent United 
States Civil Service Commission has, since September, 
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1935, withdrawn its certification of the named of eligibles 
from the aforesaid eligible list of associate attorney and 
also that of assistant attorney in the Federal Communica¬ 
tions Commission and respondent Federal Communications 
Commission has refused to make appointments from the 
aforesaid eligible lists as required by law, hll of which 
actions are in violation of the United States Civil Service 
Law and Rules and of the Act creating the Federal Com¬ 
munications Commission. 

(15) The attempted filling of the positions of associate at¬ 
torney and assistant attorney by respondent Federal Com¬ 
munications Commission in manner contrary to the pro¬ 
visions of Veterans ’ Preference Act (U. S. <J. A. Title 5 
Sec. 35), the Civil Service Act (U. S. C. A. Title 5 Secs. 631 
to 638 and 673), and the Communications Act :(U. S. C. A. 
Title 47 Sec. 154) are attempts to nullify specific legisla¬ 
tion, are illegal and are done in bad faith, and further are 
discriminatory against all eligibles, especially disabled vet¬ 
eran eligibles including petitioner and are contrary to the 
principles of Civil Service, and the laws applicable thereto. 

WHEEEFORE petitioner asks that an order be made 
herein directing respondent Federal Communications Com¬ 
mission to terminate the employment of the aforesaid provi¬ 
sional or temporary appointees in the position of associate 
attorney and also in the position of assistant attorney in the 
Federal Communications Commission afid directing 
6 and commanding the respondent United States Civil 
Service Commission to desist from further certifying 
the payrolls of the aforesaid provisional or temporary ap¬ 
pointees holding the position of associate attorney and also 
the position of assistant attorney in the Federal Communi¬ 
cations Commission, and directing and commanding the 
respondent United States Civil Service Commission to cer¬ 
tify to the said Federal Communications Commission the 
name of petitioner and others on the eligible jists for the 
aforesaid positions of associate attorneys in tfie order of 
their standing and for assistant attorney in the order of 
their standing on such lists, to fill the said position of asso¬ 
ciate attorney and that of assistant attorney in the Federal 
Communications Commission, and directing and command¬ 
ing the said Federal Communications Commission to ap¬ 
point from the persons so certified from the aforesaid eligi- 
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ble lists to fill vacancies in the said positions as provided by 
the Civil Service Law and Rules and the Act creating* the 
Federal Communications Commission, further directing 
that the Federal Communications Commission be restrained 
from improperly and illegally continuing in their employ 
the persons and each of them above named who have been 
improperly and illegally continued in the employ of the 
Federal Communications Commission without certification 
to said Commission, and appointment by Said Federal Com¬ 
munications Commission of the proper eligibles for the posi¬ 
tions of associate attorney and also assistant attorney to 
such Federal Communications Commission including your 
petitioner, in proper order as their names appear on the 
registers of the United States Civil Service, as of Septem¬ 
ber 25,1935, and further continuing in full force and effect 
the Civil Service lists for the positions of associate attor¬ 
ney and also that of assistant attorney until such positions 
under the Civil Service all be filled by the proper eligibles 
for such positions including petitioner. 

7 Petitioner asks costs against the respondents. 

DAVID R. CROW 

Petitioner in Person 

Dated: April 17, 1936. 

State of New York 

County of New York , $s: 

David R. Crow, being duly sworn, deposes and says: He 
is the petitioner herein. He has read the foregoing petition 
and knows the contents thereof and the same is true to his 
own knowledge except as to the matter stated therein to be 
alleged on information and belief, and that as to these mat¬ 
ters he believes it to be true. The sources of his informa¬ 
tion and the grounds of his belief as to all matters not stated 
to be upon knowledge are communications received from the 
United States Civil Service Commission and investigations 
made by the petitioner and his agents of the matters re¬ 
ferred to in the petition. 


DAVID R. CROW. 
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Sworn to before me this 16th day of April, 1936. 

FLORENCE I CONNOLLY 
Notary Public, Bronx Co. No. 77, Reg. 
No. 133-C-38 Cert, filed in N. Y. Co. 
(Seal) No. 808, Reg. No. 8 r C-472 

Commission expires March 30, 1938 


No. 23517 SERIES D 

State of New York, 

County of New York, ss: 

I, Albert Marinelli, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, DO 
HEREBY CERTIFY, That said Court is a Ccurt of Rec¬ 
ord, having by law a seal; that Florence I. Connolly whose 
name is subscribed to the annexed certificate or proof of 
acknowledgement of the annexed instrument was at the time 
of taking the same a NOTARY PUBLIC acting in and for 
said county, duly commissioned and sworn, and qualified 
to act as such; that he has filed in the Clerk’s Office of the 
County of New York a certified copy of his appointment 
and qualification as Notary Public for the County of Bronx 
with his autograph signature; that as such Notary Public, 
he was duly authorized bv the laws of the Stkte of New 
York to protest notes; to take and certify deposi- 
8 tions; to administer oaths and affirmations; to take 
affidavits and certify the acknowledgment and proof 
of deeds and other written instruments for lands), tenements 
and hereditaments, to be read in evidence or Recorded in 
this state; and further, that I am well acquainted with the 
handwriting of such Notary Public and verily Relieve that 
his signature to such proof or acknowledgment is genuine. 

IN TESTIMONY WHEREOF, I have" hereunto set my 
hand and affixed the seal of said Court at the City of New 
York, in the County of New York, this 16 day of April 1936 

ALBERT MARINELLI 


(Seal) Clerk. 

Rule to Show Cause 
Filed April 18 1936 

******** 


Comes now the petitioner in person, asking fc 
show cause on the 28th day of April, 1936 at t 


r a rule to 
tie opening 
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of Court on that day or as soon thereafter as counsel can 
be heard at Special Term of the Supreme Court of the Dis¬ 
trict of Columbia at the Courthouse, D Street, between 4th 
and 5th Streets, N. W., in the City of Washington, D. C., 
why an order should not be made herein granting to the 
petitioner an order as asked for in his petition and affidavit 
verified April 16,1936, annexed hereto, directing respondent 
Federal Communications Commission to terminate the em¬ 
ployment of the aforesaid provisional or temporary ap¬ 
pointees ip the position of associate attorney and also in 
the position of assistant attorney in the Federal Communi¬ 
cations Commission and directing and commanding the re¬ 
spondent TJnited States Civil Service Commission to desist 
from further certifying the payrolls of the aforesaid pro¬ 
visional or temporary appointees holding the position of 
associate attorney and also the position of assistant attor¬ 
ney in the Federal Communications Commission, and direct¬ 
ing and commanding the respondent United States Civil 
Service Commission to certify to the said Federal 
9 Communications Commission the name of petitioner 
and others on the eligible lists for the aforesaid posi¬ 
tions of associate attorney in the order of their standing 
and for assistant attorney in the order of their standing on 
such lists, to fill the said position of associate attorney and 
that of assistant attornev in the Federal Communications 
Commission, and directing and commanding the said Fed¬ 
eral Communications Commission to appoint from the per¬ 
sons so certified from the aforesaid eligible lists to fill 
vacancies in the said positions as provided by the Civil Ser¬ 
vice Law and Rules and the Act creating the Federal Com¬ 
munications Commission, further directing that the Fed¬ 
eral Communications Commission be restrained from im¬ 
properly and illegally continuing in their employ the per¬ 
sons and each of them above named who have been im¬ 
properly and illegally continued in the employ of the Fed¬ 
eral Communications Commission without certification to 
said Commission, and appointment by said Federal Com¬ 
munications Commission of the proper eligibles for the 
positions of associate attorney and also assistant attorney 
to such Federal Communications Commission including 
your petitioner, in proper order as their names appear on 
the registers of the United States Civil Service, as of Sep¬ 
tember 25, 1935, and further continuing in full force and 
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effect the Civil Service lists for the positions of associate 
attorney and also that of assistant attorney until such posi¬ 
tions under the Civil Service all be filled by the proper 
eligibles for such positions including petitioner. 

PEYTON GORDON 

April 18 1936. Justice 

Marshal's Return 

Served Each and all of the within named Defendants in 
their Official Capacity as stated—Personally April 18 and 
20 - 1936 John B. Coipoys U. S. Marshal in and for the 
District of Columbia By Harry C Allen Deputy U. S. 
Marshal K ! 

10 Return of Federal Communications Commission 
to Rule and Answer to Petition. 

Filed May 5 1936 

***#*### 

Now come Aiming S. Prall, Chairman, Irvin Stewart, 
Vice-Chairman, Eugene 0. Sykes, Thad H. Brojvn, Paul A. 
Walker, Norman S. Case, and George Henry Payne, con¬ 
stituting Federal Communications Commission, for return 
to the Rule to Show Cause and for separate Answer to said 
Petition, state and allege as follows: 

FIRST. Admit the allegations contained in Para- 
graph (1). 

SECOND. Admit the allegations contained in Para- 
graph (2). 

THIRD. Admit the allegations contained in Para- 
graph (3). 

FOURTH. Admit the allegations contained in Para¬ 
graph (4). 

FIFTH. Admit the allegations contained in Paragraph 
(5) but allege that while petitioner’s rating for the posi¬ 
tions of Associate Attorney and Assistant Attorney were 
95.48 percent and 98.30 percent, respectively, yet his stand¬ 
ing as No. 1 at the head of the list is due to the effect of 
Executive Order No. 3801 under date of March 3, 1923, 
which provided that veterans shall have 5 points added to 
their earned ratings and disabled veterans sh^ll have 10 
points added to their earned ratings, and to Executive Order 
No. 5068, under date of March 2,1929, which Ordbr amended 
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Rule 6, Paragraph 2 of the Civil Service Rules so as to 
read as follows: 

“2. All competitors rated at 70 or more shall be eligible 
for appointment, and their names shall be placed on the 
proper register according to their ratings; but the names 
of disabled veterans, their wives, and the widows of honor¬ 
ably discharged soldiers, sailors, marines shall be 
11 placed above all others.” 

Copy of said Executive Order No. 5068 is attached 
hereto, marked Exhibit A. and made a part hereof. 

SIXTH. Respondents have no personal knowledge of 
the physical condition of petitioner as alleged in Paragraph 
(6), but admit that preference in appointment from Civil 
Service lists for the positions of Associate Attorney and 
Assistant Attorney in the Federal Communications Com¬ 
mission is pursuant to the Civil Service Act and Rules and 
R. S. Sec. 1754, March 3, 1919, C. 97, Sec. 6, 40 Stat. 1293; 
July 11, 1919 C. 6, Sec. 1, 41 Stat. 37; Title 5, U. S. C. A. 
Sec. 35, commonlv known as the Veterans’ Preference Act. 
Respondents specifically refer to the allegations contained 
in the preceding paragraph hereof referring to the Execu¬ 
tive Order which extends the scope of the preference given 
to disabled veterans in placing their names “ above all 
others. ’ ’ 

SEVENTH. Respondents are without knowledge or in¬ 
formation sufficient to admit or deny the allegations con¬ 
tained in Paragraph (7). 

EIGHTH. Answering Paragraph (8) Respondents admit 
that the ten persons named therein were appointed and em¬ 
ployed by the Federal Communications Commission in the 
years 1934 and 1935, and that such appointments were pro¬ 
visional and temporary, but deny that the position of Asso¬ 
ciate Attorney was included therein, and allege that the 
position of Assistant Attorney was included only in the 
names of Basil P. Cooper, Annie Perry Neal and James 
L. McDowell (the status of the said McDowell having 
changed, as appears in Paragraph Ninth hereof). Respon¬ 
dents deny that any of these temporary appointments were 
made because of political influence and not because of any 
special fitness or merit of the said ten persons. 

Respondents allege the facts to be that upon the or¬ 
ganization of the Federal Communications Commission 

O 
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12 in July, 1934, there was no Civil Service roster for 
attorneys suitable to the duties of the Federal Com¬ 
munications Commission, and pending the holding of a 
Civil Service examination to establish such a roster, the 
said ten persons were provisionally and temporarily ap¬ 
pointed by the Federal Communications Commission pur¬ 
suant to Section 2 of Civil Service Rule VIII, and the con¬ 
sent of the Civil Service Commmission was separately 
given as to each employment. That each of said appoint¬ 
ments was made on the written recommendation of the 
General Counsel of the Federal Communications Com¬ 
mission after personal interviews and a thorough investi¬ 
gation of the character, ability and experience of the per¬ 
sons so recommended and appointed. The recommenda¬ 
tion as to each attorney so recommended by the General 
Counsel was carefully considered by the Respondents be¬ 
fore making the appointment. 

NINTH. Deny the allegations contained in Paragraph 
(9), and allege the facts to be: 

That said ten persons were employed provisionally and 
temporarily by the Federal Communications Commission 
in the years 1934 and 1935, and on September 30, 1935, 
pursuant to Executive Order No. 7201 of the President of 
the United States, these ten persons were appointed to 
“ appropriate positions in the Federal Communications 
Commission without regard to their standings on the Civil 
Service Register for provisional positions.” JPhotostatic 
copy of said Executive Order is attached hereto, marked 
Exhibit B and made a part hereof. In order to inform 
the Court, the history of each of the ten persons mentioned 
in Paragraph (8) of the petition is set forth as follows: 

Walter D. Humphrey 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on February 25, 1935. 

Successfully passed Civil Service examination as Prin¬ 
cipal Attorney, P-6, and as Principal Examiner, P-6. 
Appointed as Principal Examiner, P-6, under the 

13 Executive Order No. 7201, of Septembet 26, 1935, 
without reference to his standing on the list. 
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James A. Kennedy 

* 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on December 24, 1934. 

Successfully passed Civil Service examination as 
Senior Attorney. Military preference granted. Ap¬ 
pointed under the Executive Order of September 26, 
1935, to the position of Senior Attorney, P-5, $4600, 
withoiit reference to his standing on the list. Pro¬ 
moted on April 1, 1936, to Principal Attorney, P-6, 
$5600. 

George M. Harrington 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on November 14, 1934. 

Successfully passed Civil Service examination as 
Attorney. Military preference granted. Appointed 
under the Executive Order of September 26, 1935, to 
the position of Senior Attorney, P-5, $4600, without 
reference to his standing on the list. 

Abe L. Stein 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on September 12, 1934. 

Successfully passed Civil Service examination as As¬ 
sociate Attorney and as Assistant Attorney. Ap¬ 
pointed under the Executive Order of September 26, 
1935, to the position of Attorney, P-4, $3800 without 
reference to his standing on the list. Resigned No¬ 
vember 15, 1935, as a member of the permanent legal 
staff and was reappointed November 16, 1935, as 
Senior Attorney, P-5, as temporary counsel in the 
Telephone Investigation (Public Resolution 8—1935) 
for special services in a position excepted from the 
competitive civil service under Section 4(f) of the 
Communications Act of 1934. 

Basil P. Cooper 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on January 7, 1935. 

Successfully passed Civil Service examination as 
Junior Attorney and as Assistant Attorney. 
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Appointed under the Executive Order of, September 
26, 1935, to the position of Assistant Attorney, P-2, 
$2600, without reference to his standing on the list. 
Subsequent to said Executive Order No. 7201 has been 
given veteran’s preference. 

Effective April 4, 1936, promoted from $2600 to $3200. 
James L. McDowell 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on January 2, 1935. 

Successfully passed Civil Service examination as 
Attorney, P-4. 

Appointed under the Executive Order of September 
26, 1935, to the position of Assistant Attorney, P-2, 
$2,600 without reference to his standing on the list. 
Promoted November 1, 1935 to Attorney, P-4, $3800. 

14 Annie Perry Neal 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on September 4, 1934. 

Successfully passed Civil Service examination as 
Junior Attorney and as Assistant Attorney. Name 
appears on Female Register for eligibles as to both 
positions. 

Appointed under the Executive Order ofj September 
26, 1935, to the position of Assistant Attorney, P-2, 
$2600, without reference to her standing on the list. 
Effective April 4, 1936, promoted from $2600 to $3200. 

Robert M. Fenton 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on December 24, 1934. 

Successfully passed Civil Service exanjdnation as 
Junior Attorney. 

Appointed under the Executive Order of September 
26, 1935, to the position of Junior Attorney, P-1, 
$2000, without reference to his standing on the list. 


Frank U. Fletcher 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on September 4, 1934. 

Successfully passed Civil Service examination as 
Junior Attorney. 
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Appointed under the Executive Order of September 
26, 1935, to the position of Junior Attorney, P-1, 
$2000, without reference to his standing- on the list. 
Effective April 4, 1936, promoted from $2000 to $2600. 

Melvin H. Dalberg 

Appointed temporarily under Section 2 of Civil Ser¬ 
vice Rule VIII on September 4, 1934. 

Successfully passed Civil Service examination as Prin¬ 
cipal Examiner. Was certified as No. 3 on June 12, 
1935, but not selected at that time. Appointed under 
the Executive Order of September 26,1935, to the posi¬ 
tion of Principal Examiner, P-6, $5600, without refer¬ 
ence to his standing on the list. 

Respondents further state that the Executive Order of 
September 26, 1935, No. 7201, was recommended to the 
President by the Federal Communications Commission. 
Prior to such recommendation the General Counsel of the 
Federal Communications Commission submitted to it a 
memorandum setting forth the reasons why the issuance 
of such an executive order should be recommended to the 
President. A copy of said memorandum is hereto at¬ 
tached, marked Exhibit C and made a part hereof. 

TENTH. Answering Paragraph (10) of the Peti- 
15 tion Respondents deny each and every allegation 
thereof and for further answer specific reference is 
made to Paragraphs Eighth and Ninth hereof. 

ELEVENTH. Admit the allegations contained in Para¬ 
graph (11). 

TWELFTH. Answering Paragraph (12), which purports 
to set forth in part the Act of June 19, 1934, Chapter 652, 
Section 4, 48 Stat. 1066, Respondents refer the Court to 
the statute itself and said particular section thereof as 
showing its text, purpose, requirements and effect; and 
further answering the allegations of Paragraph (12), the 
Respondents allege that the President had the power to 
authorize the appointment of the said ten persons without 
regard to their standings on the Civil Service registers by 
virtue of the provisions of Section 1753 R. S., Title 5, Sec¬ 
tion 631, U. S. C. and Section 2 of the Civil Service Act 
of January 16, 1883, 22 Stat. 403. 
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THIRTEENTH. Answering the allegations Contained in 
Paragraph (13), Respondents deny that the Federal Com¬ 
munications Commission has any provisional of temporary 
appointees now serving as Associate Attorney or Assis¬ 
tant Attorney on its permanent legal staff; and, on the 
contrary, allege the facts to be that on its permanent legal 
staff there are at present no Associate Attorneys and only 
two Assistant Attorneys, to wit: Basil P. Coopeb and Annie 
Perry Neal; that each of these attorneys successfully 
passed the competitive Civil Service Examination for the 
position of Assistant Attorney and was duly and legally 
given a permanent appointment on October 1, 1935, pur¬ 
suant to the provisions of Executive Order No. 7201; that 
the name of Annie Perry Neal appears upon the Civil Ser¬ 
vice Female Register of Eligibles for the position of As¬ 
sistant Attorney from which appointments can be 
16 made to such positions ahead of petitioner; that Pe¬ 
titioner is not in competition with Annie Perry Neal 
for the position of Assistant Attorney for the reason that 
his eligibility for certification for such position depends 
upon the Male Register of Eligibles which is separate and 
distinct from the Female Register of Eligibles; that the 
earned rating of Basil P. Cooper for the position of Assis¬ 
tant Attorney is 90.90, several points higher than that of 
Petitioner, David R. Crow, and but for the preference ac¬ 
corded to Petitioner by virtue of Executive Orders Nos. 
3801 and 5068, Petitioner’s name on the Male Register for 
Assistant Attorney, would be further down on the list than 
that of Basil P. Cooper. 

FOURTEENTH. Respondents deny the allegations con¬ 
tained in Paragraph (14) and, on the contrary, allege the 
facts to be that the Federal Communications Commission 
returned the certificate on October 15, 1935, 'vdth the re¬ 
mark that 4 ‘no appointments are being made ^t the pres¬ 
ent time,” but deny that this action was in violation of the 
Civil Service Act and Rules. 

FIFTEENTH. Respondents deny the allegations con¬ 
tained in Paragraph (15) and, on the contrary, allege the 
facts to be that the Federal Communications Commission 
does not have any position of Associate Attorney filled on 
its permanent legal staff, and has filled all positions of 
Assistant Attorney on its permanent legal staff in accor- 
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dance with Sectcion 4(f) and Section 603(a) of the Com¬ 
munications Act of 1934, 48 Stat. 1066, 1102 R. S., 1753; 
Section 2 of the Civil Service Act of January 16, 1883, 22 
Stat. 403; and the Rules of the Civil Service Commission 
and the Executive Orders of the President issued pursuant 
to the said Civil Service Act and R. S.-1753. 

SIXTEENTH. Further answering the allegations of 
said Petition, Respondents allege: 

(1) Petitioner herein does not show a sufficient in- 

17 terest in the premises which would entitle him to 
maintain this proceeding. 

(2) That the right of Petitioner to the relief prayed for 
is not clear and unmistakable but, on the contrary, is vague 
and indefinite. 

(3) That the performance of the duties and functions of 
the Respondents pertaining to said appointments involved 
discretion and judgment, and were and are in no sense 
ministerial, and with which the Court will not interfere. 

(4) That the Federal Communications Commission is 
not required by law to request the certification of eligibles 
for the purpose of filling the positions of Associate Attor¬ 
ney or Assistant Attorney, nor is the Commission required 
by law to fill any such positions exclusively from the Reg¬ 
ister of Eligibles; but, on the contrary, that the Federal 
Communications Commission is authorized by law in its 
discretion to leave positions of Associate Attorney and 
Assistant Attorney vacant, or to fill such positions by any 
of the following methods: 

(a) In accordance with the provisions of Executive Or¬ 
ders promulgated by the President pursuant to authority 
vested in him by R. S. 1753 and Section 2 of the Civil Ser¬ 
vice Act of January 16, 1883, 22 Stat. 403; 

(b) By reinstatement of persons formerly holding com¬ 
petitive positions in the classified service; 

(c) By transfer of persons holding competitive positions 
in the classified service; 

(d) By promotion of persons holding competitive posi¬ 
tions in the classified service; 

(e) From the names of persons certified by the Civil 
Service Commission from the Female Register of 

18 Eligibles upon which the Petitioner’s name does not 
appear; or 
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(f) From the names of persons certified by the Civil 
Service Commission from the Male Register of Eligibles; 
and for each position the Commission would have the dis¬ 
cretion of choosing one name out of the three names cer¬ 
tified. 

SEVENTEENTH. Further answering the allegations of 
said Petition, Respondents allege that Petitioner does not 
show that he has ever made application to the Federal 
Communications Commission for the position of Associate 
Attorney or Assistant Attorney, nor does he show that the 
Federal Communications Commission has refused to con¬ 
sider any such application duly filed by him. 

EIGHTEENTH. Further answering, Respondents allege 
that Petitioner was in competition with others only upon 
appointment as Assistant Attorney or Associate Attorney. 
On information and belief Respondents allege he was not 
eligible for any higher class of position, and that he stated 
in his application to the Civil Service Commission that he 
would not accept an entrance salary lower than $2300. 
Consequently, he has no special or legal interest in the 
matter of appointment of Walter D. Humphrey, Principal 
Examiner, P-6; James A. Kennedy, Principal Attorney, 
P-6; George M. Harrington, Senior Attorney, P-5; James 
L. McDowell, Attorney, P-4; Melvin H. Dalberg, Principal 
Examiner, P-6. Petitioner was likewise not in competition 
with Robert M. Fenton and Frank U. Fletcher, who both 
hold appointments as Junior Attorney, P-1. Moreover, 
he is not in competition with Annie Perry Neal, because 
the Civil Service Rules provide for separate certification 
for male and female eligibles when requested by the 
19 Departments and such request was made in her case. 

Furthermore, Abe L. Stein is no longer a member 
of the permanent legal staff of the Federal Communica¬ 
tions Commission. Petitioner was in competition with only 
one of the ten persons named in his Petition, to wit, Basil 
P. Cooper, who attained eligibility, has a veteran’s prefer¬ 
ence, an earned rating higher than that of the Petitioner, 
and who holds permanent appointment pursuant to said 
Executive Order 7201. 

WHEREFORE, having fully answered Respondents 
pray that the rule to show cause be discharged, the Peti- 
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tion dismissed with proper costs, and for such other and 
further relief as to the Court may seem just and proper. 

FEDERAL COMMUNICATIONS COMMISSION 

By ANNING S. PRALL 
Chairman. 


HAMPSON GARY— 
General Counsel. 

FRANK ROBERSON— 
Assistant General Counsel. 


District of Columbia: ss: 


Aiming S. Prall, being first duly sworn, deposes and 
savs that he is the Chairman of the Federal Communica- 
tions Commission and that he, together with Irvin Stewart, 
Eugene 0. Sykes, Thad H. Brown, Paul A. Walker, Nor¬ 
man S. Case and George Henry Payne constitute the Fed¬ 
eral Communications Commission; that he has read the 
foregoing Answer, by him subscribed, and that the facts 
therein stated are true, except those stated on informa¬ 
tion and belief, which he believes to be true. 


ANNING S. PRALL 

Subscribed and sworn to before me this the 5th day of 
May, 1936. 

PANSY E. WILTSHIRE 

i 

(Seal) Notary Public, District of Columbia. 


My Commission Expires November 17, 1940. 
20 EXHIBIT A 


Executive Order 

The civil service rules are hereby amended as indicated 
below. 

Rule VI, paragraph 1, is amended to read as follows by 
eliminating the words “and widows of such, and wives of 
injured soldiers, sailors, and marines, who themselves are 
not qualified but whose wives are qualified for appoint¬ 
ment,^ from the second sentence which relates to the ad¬ 
dition of five points to earned ratings in examinations for 
entrance to the classified service, and inserting the words 
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“and widows of honorably discharged soldiers) sailors, and 
marines, and wives of injured soldiers, sailors, and marines 
who themselves are not qualified, but whose wives are 
qualified for appointment,’’ after the words “Veterans’ 
Bureau” in the third sentence: 

1. Examination papers shall be rated on a scale of 100, 
and the subjects therein shall be given such relative weights 
as the commission may prescribe. Honorably discharged 
soldiers, sailors, and marines shall have five points added 
to their earned ratings in examinations for entrance to the 
classified service. Applicants for entrance examination 
who, because of disability, are entitled either to a pension 
by authorization of the Bureau of Pensions or to compen¬ 
sation or training by the Veterans’ Bureau, ai^d widows of 
honorably discharged soldiers, sailors, and marines, and 
wives of injured soldiers, sailors, and marines who them¬ 
selves are not qualified, but whose wives are qualified for 
appointment, shall have ten points added to their earned 
ratings. In examinations where experience i£ an element 
of qualifications, time spent in the military Or naval ser¬ 
vice of the United States during the World War or the 
war with Spain shall be credited in an applicant’s ratings 
where the applicant’s actual employment in a ^imilar voca¬ 
tion to that for which he applies was temporarily inter¬ 
rupted by such military or naval service but was resumed 
after his discharge. Competitors shall be duly notified of 
their ratings. 

Rule VI, paragraph 2, is amended to read ^s follows by 
adding the words in italics: 

2. All competitors rated at 70 or more shall be eligible 
for appointment, and their names shall be placed on the 
proper register, according to their ratings; but the names 
of disabled veterans, their wives, and the widdws of honor¬ 
ably discharged soldiers, sailors, and marines shall be 
placed above all others. 

Rule XII, paragraph 5, is amended, by addition 
21 of the words underscored, to read as fallows: 

5. In harmony with statutory provisions, when re¬ 
ductions are being made in the force, in any part of the 
classified service, no employee entitled to mili tary prefer¬ 
ence in appointment shall be discharged or dropped or 
reduced in rank or salary if his record is good, or if his 
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efficiency rating is equal to that of any employee in com¬ 
petition with him ivho is retained in the service. 

CALVIN COOLIDGE 

THE WHITE HOUSE, 

March 2,1929. 

(No. 5068) 

(Here follows photostat marked page 22) 

23 Exhibit B 

Executive Order 


Authorization to Appoint Walter D. Humphrey, et al 

By virtue of the authority vested in me by the provisions 
of the last sentence of the eighth paragraph of subdivision 
second of section 2 of the Civil Service Act of January 16, 
1883 (ch. 27, 22 Stat. 403, 404), it is hereby ordered that the 
following-named persons may be appointed to appropriate 
positions in the Federal Communications Commission with¬ 
out regard to their standings on the Civil Service registers 
for professional positions: 


Walter D. Humphrey 
James A. Kennedy 
George M. Harrington 
Abe L. Stein 
Basil P. Cooper 


James L. McDowell 
Annie Perrv Neal 
Robert M. Fenton 
Frank U. Fletcher 
Melvin H. Dalberg 


The above-named persons have passed with creditable 
marks the prescribed Civil Service examinations for posi¬ 
tions with the Federal Communications Commission. They 
have for the greater part of a year, under temporary ap¬ 
pointments in the absence of Civil Service eligibles, ren¬ 
dered efficient service and have thereby become valuable to 
the Federal Communications Commission. It is desirable, 
therefore, in the interest of good administration and 
economy that their services be retained. 
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This order is recommended by the Federal Communica¬ 
tions Commission. 

FRANKLIN D. ROOSEVELT 

The White House 

FRANKLIN D ROOSEVELT 

Sept 26 1935 

7201 

24 Exhibit C. 


August 12, 1935. 

Memorandum to the Commission: 

For obvious reasons it is of the first importance to the 
Federal Communications Commission that the status of the 
temporary employees in the Law Department and Examin¬ 
ing Department be determined at an early date. I, there^ 
fore, beg to ask your consideration of the following: 

There are eight attorneys in the Law Department, one ex¬ 
aminer assigned to the Law Department, and one examiner 
assigned to the Examining Department, ten persons in all, 
who are now, and have been for the greater p^rt of a year, 
serving on a temporary basis. They took and successfully 
passed the examinations prescribed by the Civil Service 
Commission, most of them receiving high marjvs. All have 
served to the satisfaction of this Commission. 

My predecessor, Mr. Spearman, has heretofore recom¬ 
mended to you that the President be petitioned for an 
Executive Order appointing these attorneys permanently to 
the Commission, and I would like to ask that you consider in 
connection herewith his memoranda, submitted on June 15 
and June 21 last, copies of which are attached hereto, 
marked Exhibit “ B’ ’. On recommendation of the Chief Ex¬ 
aminer, and at his request, I ask that the name of the ex¬ 
aminer under temporary apopintment in the Examining 
Department, one of the ten lawyers, be included in the list 
herein submitted for your consideration. 

It will be noted from the brief sketches of the eight at¬ 
torneys and two examiners (attached hereto, marked Ex¬ 
hibit “A”) that each has a meritorious record; and that, in 
addition, most of them have had mililtary service, some be¬ 
ing in the World War, and that on^ attorney, a 
25 woman, had two brothers in service ijn the World 
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War, one of the brothers is now a helpless, disabled vet¬ 
eran and the other gave his life for his country. 

It should be borne in mind, too, that the few attorneys 
with Avar records who are at the top of the Civil Service list 
are in that preferred position by virtue of an Executive Or¬ 
der, that the Executive Order herein requested will not act 
as a deterrent to the above-mentioned veterans being called 
into the service of the Commission, for due to the increasing 
work of the Law Department, it will be necessary to ap¬ 
point more attorneys, and, meanwhile, under this proposal, 
the Commission will not lose the services of these ten law- 
vers trained in the Communications Commission work and 
familiar with the problems that press for early attention. 

It appears from the reports of the Civil Service Commis¬ 
sion for the preceding five years, that an Executive Order 
permitting the confirmation of appointments such as these 
is not unusual. During that period two Presidents of the 
United States have issued a total of 155 Executive Orders 
waiving Civil Service rules and regulations so as to enable 
207 persons to acquire a Civil Service status. For example, 
in one of these Executive Orders, November 17, 1933, 
President Roosevelt, upon the recommendation of the Act¬ 
ing Secretary of the Treasury, conferred Civil Service 
status upon twenty-four persons in Internal Revenue who 
were not required to take a Civil Service examination. In 
the present case, the eight attorneys and two examiners 
have successfully passed the examinations prescribed by 
the Civil Service Commission, have an earned Civil Service 
status, and for nearly a year have been doing valuable work 
for our Commission and the Government. 

Is there not here an implied, or express, moral obliga¬ 
tion? The Commisson, acting under the authority given by 
the Congress in the Communications Act, appointed 
26 these ten people temporarily, telling them, however, 
that they must presently stand a Civil Service ex¬ 
amination, and that if they failed they could not remain. 
These ten did successfully stand the examination, most of 
them with high marks, and all have served here with credit 
for nearly a year. Shall they now be consigned to the fate 
of those who unhappily failed to pass 

Your attention is invited to the further important fact 
that not only is there, as shown above with respect to the 
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Executive branch of the Government abundant precedent 
for the issuance of Executive Orders in meritorious cases, 
but also that the Congress itself, in the Commuhications Act 
• of 1934, expressed its appreciation of the necessity of the 
Government’s retaining the personnel of the ol^ Radio Com¬ 
mission, regardless of whether or not they had a Civil Ser¬ 
vice status; and the Communications Commission did re¬ 
tain them and placed them in its permanent service and 
they are serving acceptably here at this time. If this Com¬ 
mission now requests the consideration of the President 
upon the matter of issuing an Executive Ordet permitting 
it to retain the personnel of ten here under Consideration 
which has passed successfully the examinations, has an 
earned Civil Service status, and has had nearly a year’s ex¬ 
perience in our highly specialized work rather than drop 
them and take on other personnel lacking this draining and 
experience, the Commission will be indeed carrying out the 
spirit of the Act of Congress as shown by its[ direction in 
the somewhat similar situation of the old Radio personnel. 

While it is true that Congress incorporated ill the law that 
appointments to the Commission should conform to Civil 
Service, yet when confronted with the case of trained, ex¬ 
perienced personnel, as in that of the employees of the old 
Radio Commission, as against untrained, ranking Civil Ser- 
vise eligibles, the Congress gave explicit authority 
27 for the retaining of the experienced employees whose 
services in the judgment of the Commission were 
needed. And they are here now on our permanent rolls do¬ 
ing good work. 

It is submitted that the eight attorneys and two exam¬ 
iners, ten in all, have now had nearly a year’s intensive 
training in specialized work with the Communications Com¬ 
mission; that they have demonstrated their ability, integ¬ 
rity, and industry; and that to displace them and fill their 
positions with new personnel will unquestionably slow down 
and restrict the efficiency of this Commission. And more, 
it should not be overlooked that a number of these ten law¬ 
yers have been directly connected with the military service, 
or were too young to gain admittance to it, and some of 
them are World War veterans. 

This is a meritorious case, the facts, the law and the pre¬ 
cedents support it, and I would like to say, with profound 
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conviction and with a full sense of the responsibility that I 
owe this Commission and the Government, that it would be 
little short of a calamity to take these eight attorneys and 
two examiners from your service. I, therefore, earnestly, 
ask your consideration of a resolution requesting the Presi¬ 
dent to issue an appropriate Executive Order to meet this 
situation. 

Yours respectfully, 

' (Signed) HAMPSON GARY 

i General Counsel. 

28 Exhibit “A” 

List of Eight Attorneys and two Examiners 

Walter D. Humphrey. Temporary appointment as Prin¬ 
cipal Examiner assigned to Law Department, and passed 
Civil Service examinations for Principal Examiner and 
Principal Attorney. Graduate of Bingham School. During 
World War was member of Oklahoma Corporation Com¬ 
mission and was enlisted in campaigns to speak for 
and promote sale of Liberty Bonds and other Governmental 
activities. 

James A. Kennedy . Temporary appointment as, and 
passed Civil Service examination, for Senior Attorney. 
LL.B.; 14 years practice. Entered service in World War 
May, 1917, honorably discharged January, 1919. 

Arthur C. Perry. Temporary appointment as Attorney, 
and passed Civil Service examination for Senior Attorney 
and Senior Examiner. LL.B., LL.M.; 11 years practice. 
Entered service in World War December 11, 1917. Honor¬ 
ably discharged December 18, 1918. 

Abe L. Stein. Temporary appointment as Attorney, and 
passed Civil Service examination for Associate Attorney. 
A.B., LL.B.; 4 years practice. Too young for service in 
World War. 

Basil P. Cooper. Temporary appointment as, and passed 
Civil Service examination for, Assistant Attorney. B.S., 
LL.B.; 6 years practice. Too young for service in World 
War. Four years R.O.T.C., Virginia Military Institute, 
1921-25. Fourteen years military training under orders 
from the War Department. Ten years active duty in United 
States Army as a reserve officer; at present a reserve officer 
in the Field Artillery. 
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James L. McDowell. Temporary appointment as Assis¬ 
tant Attorney, and passed Civil Service examination for 
Attorney. LL.B.; 22 years practice. Five years with Illi¬ 
nois National Guard. Enlisted Officer’s Training Camp, 
World War. Rejected because of broken wrist bone. Later 
accepted for the regular Army and awaiting assignment 
when the Armistice was signed. 

Amiie Derry Neal. Temporary appointment as, and 
passed Civil Service Examination for, Assistant Attorney. 
A.B., LL.B.; summar cum laude; 4 years practice. Member 
of American Legion Auxiliary. Her brother, William W. 
Neal, who volunteered for service in Naval Aviation during 
the World War, is now at his home, totally incapacitated 
as a result of illness incurred in line of dutyj Her other 
brother, Lieutenant John Neal, in the service o£ his country 
on the battleship “Pennsylvania”, died at sea October 6, 
1918. Miss Neal is the only one capable of earning a living 
for her family. I think it is the accepted opinion of the 
Law Department, as it is mine, that she is one of the ablest 
and most efficient attorneys in the service of the Commis¬ 
sion. 

Robert M. Fenton. Temporary appointment as, 
29 and passed Civil Service examination for, Junior 
Attorney. LL.B.; 2 years practice. Too young for 
service in the World War. Nephew of Sergeant William 
Fowler, a Spanish-American War Veteran who also saw 
service on the Mexican Broder. 

Frank U. Fletcher. Temporary appointment as, and 
passed Civil Service examination for, Junior Attorney. 
LL.B.; 2 years practice. Too young for service in World 
War. Military training R.O.T.C. Nephew of two World 
War veterans, one of whom, Major A. L. Fletcher, has been 
Commander of the American Legion of North Carolina. His 
aunt, Mrs. Kate L. Absher, is President of the North Caro¬ 
lina American Legion Auxiliary. 

Melvin H. Dalb erg. Temporary appointment as, and 
passed Civil Service examination for, Principal Examiner. 
A.B., LL.B.; 35 years practice. Did work as Civilian, with¬ 
out compensation, in the Military Intelligence Section for 
the Army during the World War. 
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conviction and with a full sense of the responsibility that I 
owe this Commission and the Government, that it would be 
little short of a calamity to take these eight attorneys and 
two examiners from your service. I, therefore, earnestly, 
ask your consideration of a resolution requesting the Presi¬ 
dent to issue an appropriate Executive Order to meet this 
situation. 

Yours respectfully, 

(Signed) HAMPSON GARY 

General Counsel. 

28 Exhibit “A” 

List of Eight Attorneys and two Examiners 

Walter D. Humphrey. Temporary appointment as Prin¬ 
cipal Examiner assigned to Law Department, and passed 
Civil Service examinations for Principal Examiner and 
Principal Attorney. Graduate of Bingham School. During 
World War was member of Oklahoma Corporation Com¬ 
mission and was enlisted in campaigns to speak for 
and promote sale of Liberty Bonds and other Governmental 
activities. 

James A. Kennedy. Temporary appointment as, and 
passed Civil Service examination, for Senior Attorney. 
LL.B.; 14 years practice. Entered service in World War 
May, 1917, honorably discharged January, 1919. 

Arthur C. Perry. Temporary appointment as Attorney, 
and passed Civil Service examination for Senior Attorney 
and Senior Examiner. LL.B., LL.M.; 11 years practice. 
Entered service in World War December 11,1917. Honor¬ 
ably discharged December 18, 1918. 

Abe L. Stein. Temporary appointment as Attorney, and 
passed Civil Service examination for Associate Attorney. 
A.B., LL.Bi; 4 years practice. Too young for service in 
World War. 

Basil P. Cooper. Temporary appointment as, and passed 
Civil Service examination for, Assistant Attorney. B.S., 
LL.B.; 6 years practice. Too young for service in World 
War. Four years R.O.T.C., Virginia Military Institute, 
1921-25. Fourteen years military training under orders 
from the War Department. Ten years active duty in United 
States Army as a reserve officer; at present a reserve officer 
in the Field Artillery. 
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James L. McDowell. Temporary appointment as Assis¬ 
tant Attorney, and passed Civil Service examination for 
Attorney. LL.B.; 22 years practice. Five yehrs with Illi¬ 
nois National Guard. Enlisted Officer’s Training Camp, 
World War. Rejected because of broken wrist bone. Later 
accepted for the regular Army and awaiting assignment 
when the Armistice was signed. 

Annie Perry Neal. Temporary appointment as, and 
passed Civil Service Examination for, Assistant Attorney. 
A.B., LL.B.; summar cum laude; 4 years practice. Member 
of American Legion Auxiliary. Her brother, William W. 
Neal, who volunteered for service in Naval Aviation during 
the World War, is now at his home, totally ihcapacitated 
as a result of illness incurred in line of dutyi Her other 
brother, Lieutenant John Neal, in the service oi his country 
on the battleship * 4 Pennsylvania”, died at sep, October 6, 
1918. Miss Neal is the only one capable of earning a living 
for her family. I think it is the accepted opinion of the 
Law Department, as it is mine, that she is one of the ablest 
and most efficient attorneys in the service of the Commis¬ 
sion. 

Robert M. Fenton. Temporary app( 

29 and passed Civil Service examination 

Attorney. LL.B.; 2 years practice. Tbo young for 
service in the World War. Nephew of Sergeant William 
Fowler, a Spanish-American War Veteran who also saw 
service on the Mexican Broder. 

Frank U. Fletcher. Temporary appointment as, and 
passed Civil Service examination for, Junior Attorney. 
LL.B.; 2 years practice. Too young for service in World 
War. Military training R.O.T.C. Nephew of two World 
War veterans, one of whom, Major A. L. Fletcher, has been 
Commander of the American Legion of North (Jarolina. His 
aunt, Mrs. Kate L. Absher, is President of the North Caro¬ 
lina American Legion Auxiliary. 

Melvin H. Dalb erg. Temporary appointment as, and 
passed Civil Service examination for, Principal Examiner. 
A.B., LL.B.; 35 years practice. Did work as civilian, with¬ 
out compensation, in the Military Intelligence Section for 
the Army during the World War. 


ointment as, 
for, Junior 
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conviction and with a full sense of the responsibility that I 
owe this Commission and the Government, that it would be 
little short of a calamity to take these eight attorneys and 
two examiners from your service. I, therefore, earnestly, 
ask your consideration of a resolution requesting the Presi¬ 
dent to issue an appropriate Executive Order to meet this 
situation. 

Yours respectfully, 

(Signed) HAMPSON GARY 
i General Counsel. 

28 Exhibit “A” 

List of Eight Attorneys and two Examiners 

Walter D. Humphrey. Temporary appointment as Prin¬ 
cipal Examiner assigned to Law Department, and passed 
Civil Service examinations for Principal Examiner and 
Principal Attorney. Graduate of Bingham School. During 
World War was member of Oklahoma Corporation Com¬ 
mission and was enlisted in campaigns to speak for 
and promote sale of Liberty Bonds and other Governmental 
activities. 

James A. Kennedy. Temporary appointment as, and 
passed Civil Service examination, for Senior Attorney. 
LL.B.; 14 years practice. Entered service in World War 
May, 1917, honorably discharged January, 1919. 

Arthur C. Perry. Temporary appointment as Attorney, 
and passed Civil Service examination for Senior Attorney 
and Senior Examiner. LL.B., LL.M.; 11 years practice. 
Entered service in World War December 11, 1917. Honor¬ 
ably discharged December 18, 1918. 

Abe L. Stein. Temporary appointment as Attorney, and 
passed Civil Service examination for Associate Attorney. 
A.B., LL.Bl ; 4 years practice. Too young for service in 
World War. 

Basil P. Cooper. Temporary appointment as, and passed 
Civil Service examination for, Assistant Attorney. B.S., 
LL.B.; 6 years practice. Too young for service in World 
War. Four years R.O.T.C., Virginia Military Institute, 
1921-25. Fourteen years military training under orders 
from the War Department. Ten years active duty in United 
States Army as a reserve officer; at present a reserve officer 
in the Field Artillery. 
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James L. McDowell. Temporary appointment as Assis¬ 
tant Attorney, and passed Civil Service examination for 
Attorney. LL.B.; 22 years practice. Five years with Illi¬ 
nois National Guard. Enlisted Officer's Training Camp, 
World War. Rejected because of broken wrist bone. Later 
accepted for the regular Army and awaiting assignment 
when the Armistice was signed. 

Annie Perry Neal. Temporary appointment as, and 
passed Civil Service Examination for, Assistant Attorney. 
A.B., LL.B.; summar cum laude; 4 years practice. Member 
of American Legion Auxiliary. Her brother, William W. 
Neal, who volunteered for service in Naval Aviation during 
the World War, is now at his home, totally incapacitated 
as a result of illness incurred in line of dutyj Her other 
brother, Lieutenant John Neal, in the service o^ his country 
on the battleship “Pennsylvania”, died at se^ October 6, 
1918. Miss Neal is the only one capable of earning a living 
for her family. I think it is the accepted opinion of the 
Law Department, as it is mine, that she is one of the ablest 
and most efficient attorneys in the service of the Commis¬ 
sion. 

Robert M. Fenton . Temporary appointment as, 
29 and passed Civil Service examination for, Junior 
Attorney. LL.B.; 2 years practice. Tbo young for 
service in the World War. Nephew of Sergeant William 
Fowler, a Spanish-American War Veteran who also saw 
service on the Mexican Broder. 

Frank U. Fletcher. Temporary appointment as, and 
passed Civil Service examination for, Junior Attorney. 
LL.B.; 2 years practice. Too young for service in World 
War. Military training R.O.T.C. Nephew of two World 
War veterans, one of whom, Major A. L. Fletcher, has been 
Commander of the American Legion of North Carolina. His 
aunt, Mrs. Kate L. Absher, is President of the North Caro¬ 
lina American Legion Auxiliary. 

Melvin H. Dalb erg. Temporary appointment as, and 
passed Civil Service examination for, Principal Examiner. 
A.B., LL.B.; 35 years practice. Did work as Civilian, with¬ 
out compensation, in the Military Intelligence Section for 
the Army during the World War. 
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30 Answer of United States Civil Service Commission. 

Filed May 18 1936 

****** 

The answer of Harry B. Mitchell, President, Leonard D. 
White and Lucille Foster McMillin, constituting the United 
States Civil Service Commission, to the petition filed herein, 
respectfully show’s to the Court as follows: 

i 

1. Respondents admit the allegations of Paragraph One 
of the petition. 

2. Respondents admit the allegations of Paragraph Two 
of the petition. 

3. Respondents admit the allegations of Paragraph Three 
of the petition, and further aver that the list of positions in 
the Federal Communications Commission for which open 
competitive examinations were then concurrently held is as 
follows: Junior Attorney, $2,000 a year; Assistant Attor¬ 
ney, $2,600 a year; Associate Attorney, $3,200 a year; At¬ 
torney, $3,800 a year; Senior Attorney, $4,600 a year; and 
Principal Attorney, $5,600 a year. 

4. Respondents admit the allegations of Paragraph Four 
of the petition. 

5. Respondents admit the allegations of Paragraph Five 
of the petition. 

6. Respondents admit the allegations of Paragraph Six of 
the petition. 

7. Respondents admit the allegations of Paragraph Seven 
of the petition. 

8. In answer to Paragraph Eight of the petition, respon¬ 
dents admit that the ten persons named therein were ap¬ 
pointed and employed by the Federal Communications Com¬ 
mission in the years nineteen hundred and thirty-four and 
nineteen hundred and thirty-five, such appointments being 

provisional and temporary under Section 2 of Civil 

31 Service Rule VIII promulgated by the President, 
whibh authorizes the Civil Service Commission to ap¬ 
prove such appointments in the absence of a list from which 
permanent appointments can be made, to continue until lists 
for permanent appointments are ready; deny that these 
temporary appointments were made because of poltical in¬ 
fluence and deny that they were not because of special fit¬ 
ness or merit possessed by said ten persons. 
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9. Respondents deny the allegations of Paragraph Nine 
of the bill of complaint and state the facts to be as follows: 

That said ten persons were employed provisionally and 
temporarily in the Federal Communications Commission 
with the approval of the Civil Service Comnpssion in the 
years nineteen hundred and thirty-four and nineteen hun¬ 
dred and thirty-five; that on September 26, hineteen hun¬ 
dred and thirty-five, under the authority of an Executive 
Order of the President of the United States, these ten per¬ 
sons were appointed by the Federal Communications Com¬ 
mission to ‘ 4 appropriate positions in the Federal Communi¬ 
cations Commission without regard to their standings on 
the Civil Service registers for professional positions.” A 
photostatic copy of said Executive Order is attached hereto 
as respondents ’ exhibit A to the answer and i$ prayed to be 
read as a part hereof. So that the Court maj T be informed 
of the history of the appointments of each of the persons 
mentioned in Paragraph Eight of the petition, the facts as 
to each are as follows: 

Walter D. Humphrey. j 

Appointed temporarily under Section 2 of’ Civil Service 
Rule VIII on February 25, 1935. 

Attained a rating of 93.50 as Principal Attorney, P-6, 
and 94.00 as Principal Examiner, P-6. 

Relative standing: No. 11 as Principal Attorney, and 
No. 4 as Principal Examiner at time of certification 
May 24, 1935, which certificate was returned October 
15,1935, after selecting another candidate. Later ap- 
32 pointed as Principal Examiner, P-6, $5,600, under 
the Executive Order of September 26, 1935, without 
reference to his standing on the list. 

James A. Kennedy. 

Appointed temporarily December 24, 1934, under Sec¬ 
tion 2 of Civil Service Rule VTII. Attained a rating in 
the examination of 99% as Senior Attorney, five points 
being added for military preference. 

Was No. 10 at the time of the certification May 24,1935, 
which certification was returned October 15,1935, after 
one appointment was made therefrom. 
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Later appointed under the Executive Order of Sep¬ 
tember 26,1935, to the position of Senior Attorney, P-5, 
4,600, without reference to his standing on the list. 

George M. Harrington 

Appointed temporarily November 14, 1934, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating of 80% as Attorney, five points being 
added for military preference. 

Was not eligible for positions in the departmental ser¬ 
vice of the Federal Communications Commission be¬ 
cause he did not establish his claim to legal residence in 
Nebraska; if established, his relative standing would 
have been Number 92. 

Later appointed under the Executive Order of Sep¬ 
tember 26,1935, to the position of Senior Attorney, P-5, 
$4,600, without reference to his standing on the list. 

Abe L. Stein. 

Appointed temporarily September 12, 1934, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating of 88.15 as Associate Attorney, and a 
rating of 88.80 as Assistant Attorney. Standing on 
both lists was so low his name was never certified, 
(Number 36 as Associate Attorney; Number 250 as As¬ 
sistant Attorney). 

Later appointed under the Executive Order of Sep¬ 
tember 26, 1935, to the position of Attorney, P-4, 
$3,800, without reference to his standing on the list. 
Resigned November 15, 1935, and was reappointed 
November 16, 1935, as Senior Attorney, P-5, as tem¬ 
porary counsel for special services in a position ex¬ 
cepted from the competitive civil service under Sec¬ 
tion 4 (f) of the Communications Act of 1934. 

Basil P. Cooper. 

Appointed temporarily January 7, 1935, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating of 92.50 as Junior Attorney, and a 
rating of 90.90 as Assistant Attorney. 


VS. HARRY B. MITCHELL, ET AL. 


31 


His standing was so low his name was never certified 
(Number 239 as Junior Attorney; Number 161 as 
33 Assistant Attorney). 

Later appointed under the Executive Order of Sep¬ 
tember 26, 1935, to the position of Assistant Attorney, 
P-2, $2,600, without reference to his standing on the list. 
Since said Executive Order he has been given a vet¬ 
eran’s preference to the extent of 5%, making his rat¬ 
ing 97.50 as Junior Attorney and 95.90 as Assistant 
Attorney. 

James L. McDowell. 

Appointed temporarily January 2, 1935, under Sec¬ 
tion 2 of Civil Service Rule Vlfl. 

Attained a rating of 75.00 as Attorney, P-4. His stand¬ 
ing was so low his name was never certified (Number 
123). Later appointed under the Executive Order of 
September 26, 1935, to the position of Assistant At¬ 
torney, P-2, $2,600, without reference to his standing on 
the list, promoted November 1, 1935, to Attorney, P-4, 
$3,800. 

Annie Perry Neal. 

Appointed temporarily September 4, 1934J under Sec¬ 


tion 2 of Civil Service Rule VIII. 

Attained a rating of 93.13 as Junior Attorney and a 
rating of 86.10 as Assistant Attorney. 

Relative standing: No. 11 on both lists fok- women at¬ 
torneys, but never certified. 

Later appointed under the Executive Ordei* of Septem¬ 
ber 26,1935, to the position of Assistant Attorney, P-2, 
$2,600, without reference to her standing dn the list. 

Robert M. Fenton. 

Appointed temporarily December 24, 1934, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating of 74.75 as Junior Attorney. His 
standing was so low his name was never certified. 
(Number 1855). j 

Later appointed under the Executive Order of Sep¬ 
tember 26,1935, to the position of Junior Attorney, P-1, 
$2,000, without reference to his standing on the list. 
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Frank U. Fletcher. 

Appointed temporarily September 4, 1934, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating* of 80.63 as Junior Attorney. His 
standing was so low his name was never certified 
(Number 1128). 

Later appointed under the Executive Order of Sep¬ 
tember 26,1935, to the position of Junior Attorney, P-1, 
$2,000, without reference to his standing on the list. 

Melvin H. Dalberg. 

Appointed temporarily September 4, 1934, under Sec¬ 
tion 2 of Civil Service Rule VIII. 

Attained a rating of 96.00 as Principal Examiner. 

Was certified as No. 3 on June 12, 1935, but not 
34 selected at that time. 

Later appointed under the Executive Order of Sep¬ 
tember 26,1935, to the position of Principal Examiner, 
P-6, $5,600, without reference to his standing on the 
list. 

10. Respondents respectfully aver that the facts set forth 
in foregoing Paragraph Nine of this answer also answer 
Paragraph Ten of the petition. 

11. Respondents admit the allegations of Paragraph 
Eleven of the petition. 

12. Answering Paragraph Twelve of the petition, respon¬ 
dents admit that Paragraph (f) of Section 4 of the Com¬ 
munications Act of 1934, 48 Stat. 1067, approved June 19, 
1934, places attorney positions in the Federal Communica¬ 
tions Commission with the exception of those specifically 
exempted in that statute, in the classified competitive ser¬ 
vice. However, under Section 1753 of the Revised Statutes 
and Section 2 of the Civil Service Act of January 16, 1883, 
22 Stat. 403, the President has the power to appoint persons 
to classified competitive positions without their meeting the 
competitive requirements of the Civil Service Act and 
Rules. 

13. Answering Paragraph Thirteen, respondents aver 
that, with the exception of Melvin H. Dalberg, none of the 
persons named by petitioner in Paragraph Eight of his peti- 
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tion met the competitive requirements for appointment in 
that their names did not appear sufficiently hfgh on the 
eligible lists. In a number of other cases they could have 
been reached for competitive appointment had th^ said Com¬ 
munications Commission desired to make a sufficient num¬ 
ber of appointments. 

14. Answering Paragraph Fourteen, of the petition, re¬ 
spondents aver that the Commission did not withdraw the 
certification mentioned, but the Federal Communications 
Commission canceled the certification after the Executive 

Order of September 26, 1935 was promulgated. Re- 
35 spondents deny that this Act was in violation of the 

Civil Service Act and Rules. 

15. Respondents deny the allegations of Paragraph Fif¬ 
teen. 

16. Further answering the allegations of said petition, re¬ 
spondents say that petitioner was in competition with others 
only for appointment as Assistant Attorney or Associate 
Attorney. He was not eligible for any higher class of posi¬ 
tion. Consequently, he has no special interest in the matter 
of appointment of Walter D. Humphrey, Principal Exam¬ 
iner, P-6, $5,600; James A. Kennedy, Senior Attorney, 
P-5, $4,600; George M. Harrington, Senior Attorney, P-5, 
$4,600; James L. McDowell, Attorney, P-4, $3,800; and 
Melvin H. Dalberg, Principal Examiner, P-6, $5,600; Peti¬ 
tioner stated in his application that he would npt accept an 
entrance salary lower than Twenty-three Hundred Dollars, 
so that he was likewise not in competition with Robert M. 
Fenton and Frank U. Fletcher, who were each appointed as 
Junior Attorney, P-1, $2,000. He was also not in competi¬ 
tion with Annie Perry Neal, because the Civil Service Rules 
provide for separate certification of male and female eligi- 
bles when requested by the Department. Although orig¬ 
inally in competition with Abe L. Stein, who attained 
eligibility as Assistant Attorney and Associate Attorney, 
Mr. Stein is now occupying a position not subject to the 
Civil Service Act and Rules. Mr. Crow, therefore, was in 
actual competition with only one of the candidates whom 
he names Basil P. Cooper, who attained eligibility and was 
appointed as Assistant Attorney, P-2, $2,600. 

17. Further answering, respondents are advisid by coun¬ 
sel and, therefore, aver that the matters and things set forth 
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in the petition are all administrative functions with which 
the courts do not and cannot interfere. Atfd that the peti¬ 
tioner has not a sufficient legal interest in the subject mat¬ 
ter of his suit to maintain his action. 

36 WHEREFORE, having fully answered, respon¬ 
dents pray that they may be dismissed with proper 

costs. 

HARRY B MITCHELL 
LUCILLE FOSTER McMILLIN 
' LEONARD D WHITE 

Constituting the United States 
Civil Service Commission 


LESLIE C GARNETT 
United States Attorney 

SAMUEL F BEACH 

Assistant United States Attorney 

Attorneys for Respondents, 

United States Civil Service Commission. 

District of Columbia, ss : 

Harry B. Mitchell, Lucille Foster McMillin and Leonard 
D. White being first duly sworn, depose and say that they 
are members of and constitute the United States Civil Ser¬ 
vice Commission; that they have read the foregoing answer 
by them subscribed, know the contents thereof and that 
the matters and statements therein contained they verily be¬ 
lieve to be true. 

HARRY B MITCHELL 
LUCILLE FOSTER McMILLIN 
1 LEONARD D WHITE 

Subscribed and sworn to before me, this 18th day of 
May, 1936. 

1 C C HATHAWAY 

(SEAL) Notary Public, D. C . 

(My Commission expires Aug. 9, 1939) 
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Demurrer 
Filed June 17 1936 


# 


Now comes David R. Crow, petitioner hereip, and says 
that the answers filed by the respondents hereiii. are bad in 
substance. 

DAVID R. CROW 

Petitioner 


NOTE: The points to be argued in support of 
ing demurrer are as follows: 


the forego- 


1. Duty imposed by statute is purely ministerial and one 
which the respondents are bound to perform. 

2. The Executive Order of September 26, 1935 is without 
legal validity. 

3. And for other reasons apparent on the face of the 
answers. 


Supreme Court of the District of Columbia 


Friday, June 1 

Session resumed pursuant to adjournment, Hj 
JUSTICE ALFRED A. WHEAT, presiding. 


p, 1936. 
on. CHIEF 


* 


* 


# 


d judgment 


Upon consideration of the demurrer filed herein, to the 
answer of the respondents, it is ordered that said demurrer 
be, and the same is hereby overruled. Whereupon, the 
petitioner elects to stand upon his demurrer ai^< 
is accordingly ordered. 

Wherefore, it is ordered that the petition be, and the 
same is hereby dismissed and the rule to show cause dis¬ 
charged. 

Further, it is considered that the petitioner take 
38 nothing by this action that respondents go hence 
without day, be for nothing held and recover of peti¬ 
tioner their costs of defense to be taxed by th^ clerk and 
have execution thereof. 

From the foregoing judgment the petitioned, in proper 
person, and in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
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whereupon^ an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 


JULY 9—1936. 


Memorandum 


$50 deposit in lieu of Bond on Appeal. 


Assignment of Errors 
Filed July 9 1936 

****** 

Now comes the petitioner in person, David R. Crow, and 
assigns as error in the above entitled cause the following: 

(1) The Court erred in holding as a matter of law that 
the writ of mandamus should not issue upon the facts al¬ 
leged in the petition and admitted in the answers. 

(2) The Court erred in holding as a matter of law that 
the writ of mandamus should not issue upon the facts es¬ 
tablished in this case. 

(3) The Court erred in holding that the Executive Order 
No. 7201 dated September 26, 1935 was valid and legal. 

(4) The Court erred in holding that the Executive Order 
No. 7201 dated September 26,1935 did not attempt to vary, 
nullify, ignore and repeal specific acts of Congress, namely, 

the Communications Act (Title 47, U. S. C. A. Sec. 
39 154 (f), the Veterans’ Preference Act (Title 5, U. S. 

C. A. Sec. 35), and the Civil Service Act (Title 5, 
U. S. C. A. Sec. 638). 

(5) The Court erred in holding that the Executive Order 
No. 7201 dated September 26, 1935, which is the sole au¬ 
thority claimed for the attempted permanent appointments 
to the positions herein, was a legal and valid order and an 
order which the President had power and authority to make 
and enforce. 

(6) The Court erred in holding that the respondent Fed¬ 
eral Communications Commission did not refuse to grant 
preference for appointment to disabled veteran eligibles 
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pursuant to the Veterans’ Preference Act (Title 5, U. S. 
C. A. Sec. 35) and the Civil Service Act (Title 5, U. S. C. A. 
Sec. 638). 

(7) The Court erred in holding this petitioned was not a 
proper person to maintain this proceeding when it appears 
by the answers that the persons certified, including peti¬ 
tioner, by Civil Service Commission to Communications 
Commission were not even considered for appointment to 
the positions of Associate Attorney and Assistant Attorney 
by said Federal Communications Commission. 

(8) The Court erred in not holding that respondent Com¬ 
munications Commission discriminated against all disabled 
veteran eligibles, including petitioner, and that i;he order of 
the President dated September 26, 1935 was not made in 
bad faith. 

(9) The Court erred in not holding that the failure of re¬ 
spondents Civil Service Commission and Federal Communi¬ 
cations Commission to hold oral examinations to determine 
the fitness and capacity of the eligibles certified for the 
positions of Associate Attorney and Assistant Attorney 
was not done in bad faith and for the purpose of dis¬ 
criminating against the certified eligibles, including peti¬ 
tioner. 

(10) The Court erred in overruling the demurrer 
40 to the answers and in discharging the rule to show 
cause. 

DAVID R. CROW, 
Petitioner in Person . 

The foregoing Assignments of Error were sdrved on the 
respondents herein by mail on the 8th day of July, 1936. 

DAVID R CROW 
Petitioner in Person 


Designation of Record 
Filed July 9 1936 

****** 

Now comes David R. Crow, the petitioner in person, and 
designates the record which he desires to have included in 
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the transcript which is considered sufficient for the deter¬ 
mination of the questions raised on appeal, namely: 

(1) The petition verified April 16, 1936, 

(2) The rule to show cause signed and dated April 18, 
1936, 

(3) The answer of respondent Civil Service Commission 
filed and served May 19, 1936, 

(4) The answer of respondent Federal Communications 
Commission verified May 5, 1936, 

(5) Exhibit “A” annexed to answer of respondent Fed¬ 
eral Communications Commission, 

(6) Exhibit “B” annexed to answer of respondent Fed¬ 
eral Communications Commission, 

(7) Exhibit “C” annexed to answer of respondent Fed¬ 
eral Communications Commission, 

(8) A list annexed to exhibit “C” annexed to the answer 
of respondent Federal Communications Commission, 

41 (9) Demurrer of David R. Crow to answers of both 

respondents, 

(10) Order overruling demurrer, 

(11) Assignment of errors, 

(12) Designation of record. 

DAVID R. CROW, 
Petitioner in Person. 

The above designation of record has been served by me 
as petitioner in proper person, on Leslie C. Garnett, United 
States Attorney, appearing for United States Civil Service 
Commission, and on Hampson Gary, General Counsel, and 
Frank Roberson, Assistant General Counsel, appearing for 
Federal Communications Commission, on July 8th, 1936 

DAVID R. CROW 
Petitioner in person 
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42 District Court of the United States foj the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 41, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of wlfich is made 
part of this transcript, in cause No. 87295 at Law, wherein 
The United States ex rel David R. Crow, is Petitioner and 
Harry B. Mitchell, President, Leonard D. White, and Lucille 
Foster McMillin, constituting United States Civil Service 
Commission, et al., are Eespondents, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 3rd day of September, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 6835. The United States ex rel, 
David E. Crow, Appellant, vs. Harry B. Mitchell, et al. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Sep. 19, 1936. Moncure Burke, Cl^rk. 


UNITED STATES 
COURTOFAPPEALS FORTH 
DISTRICT OF COLUMBIA 

FILED NOV3 51 936 

In the United States Court of ^peals^^^_ 

for the District of Columbia clerk 

April Term, 1936 


No. 6835 

Special Calendar 

The United States, ex rel David R. Crow, 

Appellant, 

v . 

Harry B. Mitchell, President, Leonard D. 
White, and Lucille Foster McMillin, con¬ 
stituting United States Civil Service Commis¬ 
sion, and Anning S. Prall, Chairman, Irvin 
Stewart, Vice-Chairman, Eugene O. Sykes, 
Paul A. Walker, Thad H. Brown, Norman 
S. Case, and George Henry Payne, constitut¬ 
ing Federal Communications Commission, 
Appellees. 


BRIEF FOR APPELLANT 


David R. Crow, 
Appellant in Proper Person, 

102 Maiden Lane, 
Borough of Manhattan, 

City of New York. 


PKESS OF FREMONT PAT.VK. IN'C, 






Outline of Proceeding_ 

Facts___ 

Error of Supreme Court-- 

Law i — . i — ■ i 




PAGE 
. 1 




The Executive Order of September 26, 1935 is 
The Positive Duty that Was Not Performed— 

Appellant Is the Proper Person to Bring this Proceeding.. 

CASES CITED. 


Illegal. 


2 

5 

6 

6 

15 

21 

27 


Butler v. White, 83 Fed. 578 __ _ _ 

I 15 

Calf Leather Tanners’ Association, ei al. v. M organ than, 

, 80 Fed. (2) 

19 

Fleming v. Stahl, 83 Fed. 940 .. 

. 11 

La. Board of Liquidation v. McComb, 92 U. S. 531 .. 

26 

Morgan v. Nunn, 84 Fed. 551.... 

12 

Panama Refining Co. v. Ryan, 293 U. S. 388 -- . 

... _ 13 

Smith v. Bourbon County, 127 U. S. 105 _ 

__ _ 26 

Sullivan, In re: 55 Hun (X Y ) 285 . . ... 

25 

Taylor v. Ke^ch^al, 82 Fed. 497 . . 

__ 13 

United States, ex rel. Rodrigues v. Bowyer, 25 App. D. 
United States, ex rel. Romero v. Cortelyou, 26 App. D. ( 

Woods v Gary, 25 W. L. R 591 _ _ 

C. 121_ 20 

;. 298_ 24 

_ 10 

Wilbur v. United States, ex rel. Krushnic, 280 U. S. 30i 

STATUTES CITED. 

Act of June 19, 1934, c. 652 secs. 1-609; Title 47 U. S. 

S 19 

C. secs. 151, 

— . —2, 15 


Title 5 U. S. C. sec. 35; Act June 19, 1919, c. 97 sec. 6; Revised Stat 


utes 1754 - 


_4, 6, 14, 


Title 5 U. S. C. sec. 631; Act of Jan. 16, 1883, 22 Statutes 403, Re 


vised Statutes 1753 .. 

Title 5 U. S. C. sec. 633 - 

Title 5 U. S. C. sec. 638- 

Title 5 U. S. C. sec. 668 - 

Laws N. Y. 1887 chap. 464- 


15, 16, 17, 23, 25 


_4, 12, 15 

8 


l5, 6, 7, 14, 17, 20 
..3, 5, 14, 16 


EXECUTIVE ORDERS. 


No. 3801 dated March 3, 192j- 

No. 7201 dated September 26, 1935 


_3, 16 

..3, 5, 12, 16 














In the United States Court of Appeals 
for the District of Columbia 

April Term, 1936 

No. 6835 

The United States, ex rel David R. Crow, 

Appellant, 

v . 


Harry B. Mitchell, President, Leonard D. 
White, and Lucille Poster McMillin, con¬ 
stituting United States Civil Service Commis¬ 


sion, and Anning S. Prall, Chairman, Irvin 
Stewart, Vice-Chairman, Eugene (j>. Sykes, 


Paul A. Walker, Thad H. Brown, Norman 


S. Case, and George Henry Payne, Constitut¬ 


ing Federal Communications Coifamission, 


Appellees. 

BRIEF FOR APPELLANT 

To the Honorable Chief Justice and Associate 
Justices of the United States Court of 
Appeals: 

This is an appeal from an order of Mr. Chief 
Justice Wheat noted June 19, 1936 dismissing the 
petition of appellant for a mandamus order, dis- 

( 1 ) I 


2 


charging the rule to show cause, and overruling 
appellant’s demurrer to the two answers of ap¬ 
pellees (Record, pp. 35-36). 

Facts 

The Federal Communications Commission was 
created pursuant to the Act of June 19, 1934. (c. 
652 secs. 1-609; Title 47 U. S. C. sec. 151 et seq.) 
By Sec. 154 (f) the Commission was given author¬ 
ity subject to the provisions of the civil-service 
laws and the Classification Act to appoint attor¬ 
neys and other officers (Record, pp. 4, 14, 32). 
This included the positions of Principal Attorney, 
Senior Attorney, Attorney, Associate Attorney, 
Assistant Attorney, and Junior Attorney. 

Until civil service examinations were held tem¬ 
porary appointments were made by the Commis¬ 
sion to these positions (Record, pp. 30-31). The 
examinations were given March 20, 1935 and civil 
service lists as the result of the examinations were 
made up about June 5, 1935, when the eligibles, 
including appellant, were notified. Appellant 
took and passed with high grades the examina¬ 
tions for Associate Attorney and also Assistant 
Attomeyj Appellant had claimed and is entitled 
to disabled veteran’s preference in rating for he 
is the holder of an honorable discharge from the 
army and the bearer of serious wounds received 
in action. Because he held an honorable discharge 
and because of his wounds, he received from Civil 
Service ten points credit on each examination and 


I 

his final grades were 95.48 for the position of 
Associate Attorney and 98.30 for the position of 
Assistant Attorney. This was pursuant jto execu¬ 
tive order No. 3801, dated March 3, l|92^, and 
Title 5 U. S. C. Sec. 668. He was notified on 
June 5, 1935 that he was within the prst three 
names eligible for each position (Record, pp. 2, 
9-10, 28). His was and is the first napae at the 
head of each list (Record, pp. 2, 9, 28) a^id was so 
certified by Civil Service Commission 
munications Commission. 

These certifications were returned by (Communi¬ 
cations Commission October 15, 1935 with the 
notation “no appointments are being made at the 
present time” (Record, p. 15). This w|as under¬ 
stood by Civil Service Commission to |be a can¬ 
cellation of the certifications and a refujsal to ap¬ 
point from the certified lists (Record, p. 33). 
Civil Service Commission approved thid (Record, 


to Com- 


pp. 29-32). On September 26, 1935 an 
Order had been made (Record, pp. 20 


Executive 
-23) pur¬ 


porting to authorize Communications Commission 
to continue temporary appointees in th$ positions 
as permanent appointees without regard to their 
standings on the lists. The temporary ^ppointees 
had taken the examinations but their I standings 
were so low on the lists that they were jnever cer¬ 
tified as eligible to Communications Cbmmission 
(Record, pp. 30-32). 

It is claimed by appellees that by virtue of this 
Executive Order of September 26, 193j> the tern- 
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porary appointees became the permanent appoin¬ 
tees under civil service of Communications Com¬ 
mission (Record, pp. 14-15, 29, 32). 

Appellant as a disabled veteran eligible is en¬ 
titled to preference for appointment pursuant to 
Act of March 3,1919 c. 97 sec. 6; R. S. 1754; Title 
5 U. S. C. sec. 35 (Record, pp. 2-3, 10, 28). This 
statute is expressly made a part of the civil 
service law by Title 5 U. S. C. sec. 638. 

In face of the preference granted by statute to 
disabled veteran eligibles, which is part of the 
civil service law, appellant's qualifications have 
never been considered by Communications Com¬ 
mission for they admit that they are without 
knowledge or information as to his qualifications 
(Record, pp. 3, 10), yet preference for appoint¬ 
ment can only be allowed if “they (disabled 
veteran eligibles) are found to possess the busi¬ 
ness capacity necessary for the proper discharge 
of the duties of such office" (Title 5 U. S. C. Sec. 
35). The power to appoint by the Communica¬ 
tions Act lies with the Communications Commis¬ 
sion (Record, pp. 3, 10). 

Appellees claim (Record, pp. 4, 16, 32) that the 
Executive had power (pursuant to Sec. 1753 
R. S.; Title 5 IT. S. C. Sec. 631 and Sec. 2 Civil 
Service Act January 16, 1883, 22 Stat. 403) to 
appoint persons to classified competitive positions 
without their meeting the competitive require¬ 
ments of civil service law. They admit that pref¬ 
erence for disabled veteran eligibles is granted 
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by Title 5 IT. S. C. Sec. 35 (Record, pt>. 10, 28) 
but they in substance contend that the Executive 
may by executive order repeal or nullify this stat¬ 
ute. Title 5 U. S. C. Sec. 638 and Sec. 668 ex¬ 
pressly carry over the preference statute into the 
civil service act (Record, pp. 14, 32). 

None of the appointees is a disabled veteran 
(Record, pp. 30-32) and none of these Employees 
is entitled to disabled veterans’ preference. 

None of the temporary employees who took the 
examinations for the positions of Associate At¬ 
torney and Assistant Attorney was certified as 
eligible by Civil Service Commission to Communi¬ 
cations Commission (Record, pp. 30-31). 


ellant has 
one hun- 


Since this proceeding was started app 
been informed that there were at least 
dred and fifty persons on the lists entitled to dis¬ 
abled veterans’ preference. The orde^ of Sep¬ 
tember 26, 1935 is a discrimination against all the 
disabled veteran eligibles. 

No grounds were stated or reasons gi\|en by Mr. 
Chief Justice Wheat in discharging the rule to 
show cause, dismissing the petition, anjl overrul¬ 
ing the demurrer to the two answers (Record, 
p. 35). 

Reversal of Mr. Chief Justice Wheatj is sought 
on the ground: 

I. The Executive Order of September 26, 1935 
is illegal as an attempt to legislate by[ means of 
an executive order. 


II. Communications Commission failed and re¬ 
fused to carry out a positive duty—to ascertain 
the qualifications of disabled veteran eligibles, 
including appellant, so that they could be granted 
preference for appointments to which they are 
entitled “if they are found to possess the business 
capacity necessary for the proper discharge of the 
duties of such office. 77 

III. Appellant can maintain this proceeding as 
he is a citizen, a disabled veteran eligible on two 
of the lists, and because Communications Commis¬ 
sion failed to perform a positive duty owed to him 
and to all disabled veteran eligibles to inquire into 
their qualifications to see if they* were capable of 
receiving preference for appointment to the posi¬ 
tions pursuant to the Veterans 7 Preference Act. 

LAW 

The Executive Order of September 26, 1935 Is Illegal. 

The Order (Record, pp. 20-23) which authorizes 
appointment of named temporary employees, none 
of whom is a disabled veteran, is an attempt to 
authorize the Communications Commission to ig¬ 
nore the bivil service law (Title 5 U. S. C. Sec. 
638). It is an attempt on the part of the Execu¬ 
tive to legislate by repealing or nullifying the 
Veterans 7 Preference Act, Title 5 U. S. C. Sec. 
35, which says: 

“Persons honorably discharged from the 
military or naval service by reason of disabil- 
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ity resulting from wounds or sickness in¬ 
curred in line of duty, shall be preferred for 
appointments to civil offices, provided they 
are found to possess the business capacity 
necessary for the proper discharge of the 
duties of such offices. * * *” 


This preference is peculiarly applicable to ap¬ 
pellant as he was seriously wounded in action in 
the face of the enemy (Record, pp. 2, 28). 

No attempt was ever made to ascertaih the busi¬ 
ness capacity of appellant. The petition (Record, 
p. 3) states such capacity. Communications Com¬ 
mission in its answer states that it is without any 
knowledge or information as to appellant ’s capac¬ 
ity (Record, p. 10). Civil Service Commission 
in its answer (Record, p. 29) admits appellant 
has the requisite capacity. So information re¬ 
garding appellant’s qualifications was easily avail¬ 
able if Communications Commission had wanted 
it. I 

The Civil Service Law Title 5 U. S. (|. Sec. 638 
expressly preserves to veterans the preference 
granted them by Sec. 35 quoted above: ] 

“Nothing herein contained shall be con¬ 
strued to take from those honorably dis¬ 
charged from the military or navlal service 
any preference conferred by section 35 of this 
title. * * *” 


The Civil Service Law further presbrves this 
preference against any modification or Repeal, for 
Sec. 668 says: 


“ Nothing in this Chapter shall modify or 
repeal any existing preference in appoint¬ 
ment or reduction in the service of honor¬ 
ably discharged soldiers, sailors, or marines 
under any existing law or any Executive 
Order in force March 4, 1923.’ 7 

i 

In the face of these acts the Order (Record, pp. 
20-23) attempts to repeal or nullify these express 
statutes by authorizing the appointment of per¬ 
sons not entitled to this preference. 

The Order states that its statutory authority is 
the last sentence of the eighth paragraph of Sec. 
2 of the civil service act. This is Title 5 U. S. C. 
Sec. 633, subsection 2, subdivision 8, the last 
sentence. 

This subsection is concerned with eight rules 
of civil service. It begins: 

“ Second. Among other things, said rules 
should provide and declare as nearly as the 
conditions of good administration will war¬ 
rant, as follows 

Then follows a rule for open competitive exami¬ 
nations that shall fairly test fitness; then Rule 2 
that selections shall be from among those graded 
highest in such examinations; Rule 3 that appoint¬ 
ments shall be apportioned among the several 
states; Rule 4 that there shall be a period of pro¬ 
bation; Rule 5 that no applicant is under any 
obligation to contribute to any campaign fund; 
Rule 6 that there shall be no political coercion; 
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ellant and 
these lists 


Rule 7 that there may be non-competitive examin¬ 
ations in certain cases; and Rule 8 headed “no¬ 
tice of appointments, rejections, transfers and re¬ 
movals at the end of this rule appears the 
sentence referred to in the Order (Record, pp. 
20-23) as its statutory authority. This sejutence is: 

“Any necessary exceptions from said eight 
fundamental provisions of the ruleb shall be 
set forth in connection with such rules, and 
the reasons therefor shall be stated in the 
annual reports of the commission.” 

This is the device used in an attempt to defeat 
and nullify the preference to which app 
many other disabled veteran eligibles on 
are entitled. This device was used to sijich an ex¬ 
tent that the qualifications of the disabled veteran 
eligibles were not even considered by Communica¬ 
tions Commission. Appellant was and is number 
1 at the head of two lists, that for Associate At¬ 
torney and that for Assistant Attorney. His 
qualifications have never been inquire^ into and 
to show that he has never even been considered 
for the positions Communications Commission ad¬ 
mits in their answer that they are without knowl¬ 
edge or information as to his qualifications (Rec¬ 
ord, p. 10). 

This device has been tried before and has been 
found by the Courts to be illegal as an attempt 
by the President to legislate by executive order. 
In the case of Woods v. Gary, 25 W. L. R. 591, 
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the President made an order in a removal pro¬ 
ceeding, which order stated as its statutory au¬ 
thority a part also of Section 633, as does the 
order of September 26, 1935, but the order in 
Woods v. Gary was on even firmer ground than 
is the order in our case, for instead of seeking its 
authority in an obscure, questionable and limited 
sentence in a minor subdivision of that section, 
the order in Woods v. Gary sought to use the 
words “among other things” at the head of the 
subsection: Yet the order in Woods v. Gary was 

held to be illegal and an attempt on the part of 

* 

the President to legislate by executive order. 

“* * * it may be said that the authority to 
the Civil Service Commission to aid the 
President in preparing rules for carrying the 
Act creating that Commission into effect, does 
not by implication confer upon the President 
a right to virtually repeal an existing law, 
specially, as we shall see, that is not at all 
necessary to the effectual operation of the Act 
itself. And lastly, there is nothing in the 
language of the Act or the objects which it 
professes to attain which makes it necessary 
to attribute such legislative power to the 
Commission or the President. 

It is not necessary, in order to carry the 
Act into effect, that any rule should be 
adopted abridging the power of appointment 
of the Civil Service Commission or the head 
of a department in any other respect. 

It would be a very irrational interpretation 
which would give the words ‘and among other 
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things’ (from Section 633) which a Te prefixed 
to this enumeration such a scope of meaning 
as to convey by implication that any un¬ 
limited authority to establish rules kaving no 
relation to the objects of the law. If that 
were a proper interpretation of the law, these 
rules might be made to impose new conditions 
to the power of appointment, and take it 
away from the heads of the department and 
vest it in the Commission itself. Tl^e absurd¬ 
ity of such a proceeding would be manifest, 
and yet it would be no more obnoxious to 
criticism than rules modifying the power of 
removal, as it existed before the Act was 
passed or in a manner not warranted by the 
law itself. 

* * * It makes no difference however 
whether they are to emanate from the Presi¬ 
dent or the Commission, for Congress is just 
as incapable of surrendering its legislative 
authority to the President as to th& Commis¬ 
sion; and is just as little to be understood as 
intending to do so in the one case as in the 
other.” 

Woods v. Gary, Postmaster General 

(Supreme Court, D. C.), 2^ W. L. R. 

591, 591-594. 


In another removal case involving arj executive 
order, the Circuit Court of Arkansas, W. D., 
quoted with approval from Woods v. Gary and 
said: 

‘‘The only remaining question is as to 
whether or not the Civil Service regulations 
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made by the Civil Service Commission and 
the President, and promulgated by the latter 
can have the effect in any wise to modify, 
alter or change the statute. (Revised Statutes 
789 and 790.) On that point I content my¬ 
self with the discussion of Mr. Justice Coxe 
in Woods v. Gary supra and concur in the 
conclusion reached by him that no such power 
exists either in the Civil Service Commission 
or in the President or in both combined. I 
concur with him also in the conclusion that 
the Civil Service law never contemplated that 
the President or the Commission, or both, 
could make any rule or regulation which could 
have the force and effect of law ” (Italics 
appellants.) 

Fleming v. Stahl , 83 Fed. 940 at 943. 

By Title 5 U. S. C. Sec. 631 (R. S. Sec. 1753) 
the President is authorized to prescribe such regu¬ 
lations for admission to the civil service as must 
best promote the efficiency thereof and to ascer¬ 
tain the fitness of each candidate in respect to 
health, age, character, knowledge and ability for 
the branch of service into which he seeks to enter, 
and for this purpose he may employ suitable per¬ 
sons to conduct such inquiries. Some may say 
that the Order of September 26, 1935 is a regu¬ 
lation or rule by the President. But civil service 
rules or regulations promulgated by the President 
have not the force of law. 

Morgan v. Nunn (C. C. A. 1898), 84 
Fed. 551 (Tenn.); 
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Taylor v. Kercheval (C. C. A. 1897), 82 
Fed. 497 at 504 (Indiana). 


In the latter removal case the Court said: 


“It needs neither argument nor citation of 
authority to demonstrate that neither the 
President nor the Civil Service Commission 
is clothed with legislative powers.; Neither 
can change the law, either by repeal or by 
making a new enactment. And it is equally 
elementary that Congress cannot delegate its 
legislative powers either to the President or 
the Civil Service Commission. The rules 
promulgated which place office deputies in the 
marshal's office in the classified cijdl service 
are not a statute, nor have they th^ effect of 
law. They are merely executive I rules and 
regulations, promulgated by authority of law, 
and are effective, if at all, only as! rules and 
regulations for the internal control and gov¬ 
ernment of the Civil Service and the execu¬ 
tive departments." 

Taylor v. Kercheval (C. C r A. Ind. 

1897), 82 Fed. 497 at 504. 

In the Hot Oil Cases with regard to executive 
orders the Supreme Court laid down the following 
rule: 

“* * * From the beginning of the Govern¬ 
ment, the Congress has conferred upon execu¬ 
tive officers the power to make regulations,— 
‘not for the government of their departments 
but for administering the laws which did 
govern.’ United States v. Grimaucjl, 220 U. S. 
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506. Such regulations become, indeed, bind¬ 
ing rules of conduct, but they are valid only 
as subordinate rules and when found to be 
within the framework of the policy which the 
Legislature has sufficiently defined.” 

Panama Refining Co. v. Ryan ? 293 U. S. 
i 388 at 428-429, 79 L. ed. 223 at 236. 

The Veterans’ Preference Act (Title 5 U. S. C. 
Sec. 35) is mandatory by its terms: 

“* * * shall be preferred for appointments 
to civil offices provided they are found to 
possess the business capacity necessary for 
the proper discharge of the duties of such 
offices.” 

The Civil Service Act (Title 5 U. S. C. Sec. 
638) is mandatory by its terms: 

“* * * Nothing herein contained shall be 
construed to take from those honorably dis¬ 
charged from the military or naval service 
any perference conferred bv Section 35 of 
this title. * * *” 

The Civil Service Act is further mandatory, 
Sec. 668: 

“ Nothing in this chapter shall modify or re¬ 
peal any existing preference in appointment 
or reduction in the service of honorably dis¬ 
charged soldiers, sailors, or marines under 
any existing law or any executive order in 
force March 4, 1923.” 
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The Communications Act (Title 47 U. S. C. 
Sec. 154 [£]) is mandatory by its terrn^: 

“* * * The Commission shall have authority, 
subject to the provisions of the Ciyil Service 
Laws * * * to appoint such other officers * * * 
attorneys, examiners, and other employees as 
are necessary in the execution of" its func¬ 
tions.” 

The Act of Congress approved January 16, 
1883 (Civil Service Act) does not delegate legis¬ 
lative power to the President and the Civil Serv¬ 
ice Commission. 

Butler v. White, 83 Fed. 578. 

Clearly the Executive Order, if it is to be given 
any weight, must repeal or nullify the Veterans’ 
Preference Act and those sections of the Civil 
Service Act which expressly give fojee to the 
Veterans’ Preference Act. The Order is not an 
exercise by the Executive of the powef to make 
regulations for administering the laws fcut an at¬ 
tempt to nullify or repeal these laws. This is an 
attempt to legislate by executive order. 

The Positive Duty That Was Not Performed. 

The positive duty owed to appellant is imposed 
by statute and is found in Title 5 IT. S. C. Sec. 
35, the Veterans’ Preference Act (Record, pp. 2- 
3, 10, 28). This duty is clearly stated in the 
statute: 


“Persons honorably discharged from military 
or naval service by reason of disability re¬ 
sulting from wounds or sickness incurred in 
line of duty, shall be preferred for appoint¬ 
ments to civil offices provided they are found 
to possess the business capacity necessary for 
the proper discharge of the duties of such 
offices.’ * 

The ten points additional in his grades was 
granted to appellant as a disabled veteran not by 
reason of this statute but by an Executive Order 
No. 3801 dated March 3, 192} (enacted as a stat¬ 
ute by Title 5 U. S. C. Sec. 668). This is admitted 
by Communications Commission (Record, p. 9). 
Appellant’s name by reason of this ten points ad¬ 
ditional is at the head of each list because his 
grades deserved it and not by reason of being 
arbitrarily placed at the top of each list by any 
executive order as alleged by Communications 
Commission (Record, p. 9). 

Though appellees deny that the Order of Sep¬ 
tember 26, 1935 repeals or nullifies the Preference 
Act Title 5 U. S. C. Sec. 35 (Record, pp. 5, 15-16, 
33), they admit that disabled veteran eligibles are 
entitled also to preference by the Veterans’ Pref¬ 
erence Act (Record, pp. 2-3, 10, 28). They claim 
that the Executive had power to make the Order 
of September 26, 1935, also that appointments 
were properly made under it (Record 14, 29). In 
substance, in the face of their denials, they claim 
that the Executive could make the Order of Sep- 


17 


tember 26, 1935 even though it nullified or re¬ 
pealed express statutes, namely the jVeterans’ 
Preference Act (Title 5 U. S. C. Sec. 35) which 
was expressly carried into the Civil Service Act 
by Title 5 U. S. C. Sec. 638. This is an invasion 
of the field of legislation and is illegal as appel¬ 
lant has shown under his preceding point. 

The duty owing appellant and all disabled 
veteran eligibles is to grant ‘ 4 preference for ap¬ 
pointment provided they are found to possess the 
business capacity necessary for the proper dis¬ 
charge of the duties of such offices.” This cannot 
mean merely placing them on an inactive list. It 
must mean at least that if they are found to 
possess “the business capacity necessary” they 
shall at least be considered by the appointing 
body, which is, by the Act creating it, the Com¬ 
munications Commission. By its answer that 
Commission admits that they did not even bother 
to find out whether or not appellant (and all other 
disabled veteran eligibles) has the business ca¬ 
pacity necessary under the Act, for Communica¬ 
tions in its answer states (Record, p. 10) that it is 
“without knowledge or information sufficient to 
admit or deny” the allegations contained in para¬ 
graph 7 of the petition. In that paragraph the 
petition says, “He (appellant) is competent and 
able to fill either the position of associate attorney 
or the position of assistant attorney in the Federal 
Communications Commission” (Record, p. 3). 


This is a clear admission that Communications 
Commission, the appointing body, did not even 
inquire in any way into appellant’s business ca¬ 
pacity or his ability to handle the duties of either 
of these positions. 

Discrimination is shown as against all disabled 
veteran eligibles to any position, as no disabled 
veteran eligible was appointed to any of them 
(Record, pp. 29-32). 

Communications Commission paid no attention 
in any way to the names, including appellant’s, 
which were certified to them by Civil Service 
Commission, for they state in their answer (Rec¬ 
ord, p. 15) that they “returned the certificate on 
October 15, 1935 (to Civil Service Commission) 
with the remark that ‘no appointments are being 
made at the present time’.” In its answer (Rec¬ 
ord, p. 33) Civil Service Commission states that 
“Federal Communications Commission canceled 
the certification after the Executive Order was 
promulgated.” 

These are the flat and clear admissions on this 
record that they did not comply with the require¬ 
ments of the Veterans’ Preference Act. There is 
also the admission that they refused to do so. By 
the statute Communications’ duty was to prefer 
disabled veteran eligibles for appointment if 
“they are found to possess the business capacity 
necessary.” The finding out by Communications 
Commission is not discretionary but is a positive 
duty. They should be compelled to perform this 
duty. 
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This Court said by Stephens, Associate Judge: 

“It is of course settled that if a duty im¬ 
posed by law is plain, an administrative offi¬ 
cer must perform that duty and is subject to 
mandamus if he refuses. He cannot rely upon 
the mere necessity of reading a statute or 
decision in respect of its applicability to 
facts before him and thereby capriciously, 
under the pretense of the exercise of dis¬ 
cretion, avoid a plain duty. Wilbur v. United 
States ex rel. Krushnic, 280 U. S. 306. 
Roberts v. United States, 176 U. SJ 221.” 

Calf Leather Tanners’ Association et al . 
v. Morganthau, No. 6461 80 Fed. (2) 
536 at 541-542. 

In the Krushnic case cited above, the District 
Court discharged the rule to show cailse. This 
Court reversed 30 Fed. (2) 742 and the Supreme 
Court modified and affirmed this decision, saying 
280 U. S. 306 at 318, 319: 

“If the law direct him to perform an act 
in regard to which no discretion is committed 
to him, and which upon the facts existing, 
he is bound to perform, then that act is 
ministerial, although depending upon a stat¬ 
ute which requires, in some degree, a con¬ 
struction of its language by the officer.” 

In a case where petitioner applied foil registra¬ 
tion with the Board of Labor Employment and 
he was refused such registration, he being from 
Porto Rico, the Court below said when] granting 
him relief: 


20 


“The Board of Labor Employment are 

ministerial officers and their duty in the 

•/ 

premises did not cease to be ministerial be¬ 
cause they rested their refusal of registration 
on the determination of a pure question of 
law involving the ascertainment of no fact 
whatever. Roberts v. United States, 13 App. 
D. C. 38, 46, 176 U. S. 211, 231 * * * That 
petitioner may possibly not hereafter receive 
any substantial benefit from his registration 
is not a sufficient reason for denying him the 
remedy sought. * * *” 

United States ex rel. Rodriguez v. Bow- 
yer, 25 App. D. C. 121 at 123, 124. 

Civil Service Commission is derelict in accept¬ 
ing cancellation of the certified lists by Communi¬ 
cations Commission (Record, p. 33), and in ac¬ 
cepting the appointment of the temporary em¬ 
ployees as permanent employees (Record, p. 29), 
in the face of the duty imposed by the Veterans’ 
Preference Act, for Civil Service Commission 
should not lend itself to a violation of a statute 
that is expressly made part of the Civil Service 
Act by Title 5 U. S. C. Sec. 638. 

That the necessity of inquiring into the business 
capacity of eligibles was in appellees’ minds is 
borne out by the fact that the published notices 
of the written examinations stated that oral ex¬ 
aminations may be given: 

“to determine the applicant’s personal char¬ 
acteristics, his address, adaptability, keenness 


21 


of perception, observation, judgment and dis¬ 
cretion; in general his personal fitness for the 
performance of the duties of thi position. 
Applicants who fail to pass the oral examina¬ 
tion will not be eligible for appointment. 
Notice will be given in advance of the date 
and place of the oral examination. ” 

No oral examination was ever given and no 
notice of any oral examination was ever given. 

. 

Appellant is the Proper Person to Bring This Proceeding. 

He is a citizen. He is a disabled veteran eligible 
on two civil service lists. He is entitled to full 
statutory preference (Record, pp. 2-3, 9-10, 28). 
His qualifications have not even been considered 
by Communications Commission (Recdrd, pp. 3, 

10). I 

Appellant has been since June 5, 1935, when 
the lists were established, at the head cjf the civil 
service lists of eligibles for the position of Asso¬ 
ciate Attorney and also Assistant Attorney of the 
Federal Communications Commission (Record, 
pp. 2, 9, 28). These are new jobs in a new Com¬ 
mission which was created by Communications 
Act of 1934, which Act places these ;obs under 
civil service. Appellant is a disabled veteran, 
having been seriously wounded in action and holds 
an honorable discharge from the army (Record, 
pp. 2-3, 9-10, 28). He is entitled to full prefer¬ 
ence. The required preference has been denied to 
him and to all disabled veteran eligibles. 
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None of the persons appointed to the jobs has 
or claims to have disabled veterans’ preference 
(Record, pp. 11-14, 26-27, 29-32). None of these 
persons was ever certified by Civil Service Com¬ 
mission for the positions of Attorney, Associate 
Attorney, Assistant Attorney, or Junior Attorney 
(Record, pp. 29-32). 

Communications Commission admit that they 
did not consider appellant's qualifications for the 
positions of Associate Attorney and Assistant At¬ 
torney (Record, pp. 3, 10). They state that they 
are without knowledge or information sufficient to 
admit or deny that he is competent and able to 
satisfactorily fill either position (Record, pp. 3, 
10). Further, they state (Record, p. 15) that on 
October 15,1935 they returned the lists of eligibles 
certified to them by Civil Service Commission 
with the notation “no appointments are being 
made at the present time.'' Civil Service Com¬ 
mission (Record, p. 33) states that Communica¬ 
tions Commission canceled the certification after 
the Executive Order was made. Civil Service 
Commission admits that appellant is competent 
and able to satisfactorily fill either position (Rec- 
ord, pp. 3, 28). The most perfunctory investiga¬ 
tion by Communications Commission would have 
furnished them with information available to Civil 
Service Commission with respect to the ability 
and capacity of appellant to fill either position, 
but Communications Commission failed to make 
any investigation, although compelled to do so by 
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the statute (Sec. 35) in order to find out if any 
preference for appointment could be granted to 
disabled veteran eligibles. 

This is a clear violation of a duty placed upon 
that Commission by Sec. 35 of Title 5 IT. S. C. 
known as the Veterans 7 Preference Act, for this 
section requires preference for appointments to 
civil offices be given to disabled veteran eligibles 
provided “they are found to possess the business 
capacity necessary for the proper discharge of the 
duties of such offices. 77 

The preference for appointment granted by this 
statute cannot arise until the necessary business 
capacity is found. By the act of its creation the 
power of appointment for these positions was 
vested in Communications Commission. Under 
the Act Communications Commission could not 
exercise this power without first finding out the 
persons having a claim on the preference and 
then finding out if those persons had the neces¬ 
sary capacity to entitle them to have the prefer¬ 
ence exercised in their favor. 

Appellant as a person to whom this duty is 
owed has a private interest here by statute apart 
from his interest as a member of the public, both 
of which permit him to maintain this proceeding. 

In an analogous case where the Postmaster 
General had discontinued the post office of Las 
Vegas, New Mexico, the county seat of San Miguel 
County, in violation of a statute, the answer of 
the postmaster admitted the discontinuance of the 
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post office, but said that there were two post offices 
and that the one in East Las Vegas, an adjoining 
community, had been continued and that that city 
was larger and more populous and under the law 
was entitled to free delivery while the town of 
Las Vegas was not. Certain persons, among them 
citizens of Las Vegas and some of its municipal 
officers, petitioned the Court below for mandamus. 

Shepard, C. J., in granting mandamus, said: 

“1. Whether the municipal officers of the 
town of Las Vegas can maintain this action 
on behalf of the town or its inhabitants, we 
need not stop to inquire. Certain of the 
plaintiffs are private citizens who reside in 
said town, and are interested in the main¬ 
tenance of the post office therein for their 
own and the general convenience. If it be the 
plain duty of the respondent to re-establish 
the office, then we think it clear, upon prin¬ 
ciple and authority, that they can maintain 
the action for the enforcement of that duty. 
High Extr. Legal Rem. Sec. 431; Union P. R. 
Co. v. Hall, 91 U. S. 343, 355.” 

TJ. S. ex rel Romero v. Cortelyou, 26 
App. D. C. 298 at 300. 

In a case brought by a laborer in the courts of 
New York, petitioner sought preference for ap¬ 
pointment available by statute (Laws N. Y. 1887 
Chap. 464) which granted to honorably discharged 
Union veterans preference for appointment and 
employment and which stated that age, loss of 
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limb, or other physical impairment which does 
not in fact incapacitate, shall not be deemed to 
disqualify them, “provided they posses i the busi¬ 
ness capacity necessary to discharge the duties of 
the position involved” (These are the words 


appearing in our Veterans ’ Preference Act, Sec. 
35.) In granting a writ of mandamus the Court 
said: 

“This amounts substantially to a legisla¬ 


tive command, directed to the heads of de¬ 
partments, requiring the performance of a 
particular duty in a particular manner; and 
it brings the case within one of the principles 
peculiarly applicable to mandamus.| The duty 


is a public one, and individuals who have a 


clear right to its performance are without 


adequate remedy at law to secure such pref¬ 
erence or enforce their right. It cannot be 
that the legislature, after making such minute 
and rigid provisions as to the rights, meant 
to leave the objects of their very special con¬ 
sideration without a direct remedy for the 
practical enforcement of such right! It stands 
to reason that the application of| ordinary 
remedies against derelict officials' will not 
suffice adequately to enforce this lajw, as it is 
required to be enforced both ‘in letter and 
spirit’.” 

In re Sullivan, 55 Him (N. T.) 285 at 
286-2g7. | 


“If a private individual has a special and 
peculiar interest in the enforcement of a pub¬ 
lic right or the performance of j a public 
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duty apart from the interest that he has as a 
member of the people at large, he is entitled 
to protect or enforce it by mandamus.” 

26 Cyc 404. 

Citing: 

La. Board of Liquidation v. McComb, 
92 U. S. 531. 

If an individual has a special or peculiar in¬ 
terest of his own independent of that which he 
holds in common with the people generally, he is 
entitled to protect or enforce this right by man¬ 
damus. 

Smith v. Bourbon County , 127 U. S. 105. 

In our case the answers show’ that appellees 
did not consider for appointment disabled veteran 
eligibles, or even any eligibles as certified. The 
temporary employees w 7 ho have now become “ per¬ 
manent” employees are not within the statute 
(Veterans’ Preference Act), as there are no dis¬ 
abled veterans among them. Appellant is number 
one at the head of the lists for the positions of 
Associate Attorney and also Assistant Attorney 
and is the logical person to bring this proceeding. 
Communications Commission in order to evade 
the statute has cleverly failed to consider the lists 
certified to them by appellee, Civil Service Com¬ 
mission. They merely continued the temporary 
employees in the jobs, giving as the reason the 
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Executive Order which they had induced the 
President to make as an excuse for not filling the 
positions from the certified lists. Civil Service 
Commission acquiesced in all that Communica¬ 
tions Commission has done here to nullify the 
Preference Act and the Civil Service Act. 

Further showing the purpose of evading the ex¬ 
pressed dictates of the statutes, appellees have 
cleverly refrained from giving to appellant any 
notice of any oral examination. This notice is 
clearly referred to in their published notice of the 
oral examinations. Such oral examination and 
notice thereof can only have been omitted to aid 
Communications Commission in carrying; out their 
discrimination against disabled veteran eligibles, 
including appellant. 

CONCLUSION 

It is submitted that the Supreme Court of the 
District of Columbia erred in dismissing' the peti¬ 
tion for a mandamus order, discharging the rule 
to show cause and overruling appellant’s demurrer 
to the two answers, for its appears that the order 
which is appellees’ excuse for their acts is illegal. 
Further, the Court ignored the fact that by man¬ 
datory statutes a duty was imposed which was not 
performed and that appellant, as a disabled vet¬ 
eran eligible at the head of two lists, is clearly a 
proper person to bring this proceeding as a di¬ 
rectly interested disabled veteran eligible and also 
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as a member of the large class of disabled veteran 
eligibles who have been discriminated against by 
appellees. 


Dated November 25th, 1936. 

§<ma<| envy • 

1 David R. Crow, 

Appellant in Proper Person, 

' 102 Maiden Lane, 

Borough of Manhattan, 

City of New York. 
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In the United States Court of Appeals 

for the District of Columbia 

♦ 

April Term, 1936 
No. 6835 

(Special Calendar) 

i 

The United States ex rel David R. Crow, 

APPELLANT 


V. 


Harry B. Mitchell, President, Leonard D. 
White, and Lucille Foster McMillin, Con- 
stituting United States Civil Service Com¬ 
mission, AND ANNING S. PrALL, CHAIRMAN, 
Irvin Stewart, Vice Chairman, et al., Con¬ 
stituting the Federal Communications Com¬ 
mission 

- j 

APPEAL FROM THE DISTRICT COURT OF TH& UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES CIVIL SERVICE COM¬ 
MISSION AND THE FEDERAL COMMUNICATIONS COM¬ 
MISSION 


STATEMENT OE THE CASE 


i 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia over¬ 
ruling a demurrer filed by the petitioner to the 
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Answers of the Federal Coinmiinications Commis¬ 
sion and the Civil Service Commission and dismiss¬ 
ing the petition and discharging the rule to show 
cause (R. 35). The petition is for a writ of man¬ 
damus to require the Federal Communications 
Commission to discharge certain attorneys now 
employed in its Law Department and to consider 
for appointment to such positions petitioner and 

others and for other relief (R. 1-6). 

/ 

STATEMENT OF THE FACTS 

The Federal Communications Commission was 
created by Act of Congress, known as the Com¬ 
munications Act of 1934, U. S. Code, Title 47, 

_ * , » . • _ 

Chapter 5, Section-151, 48 Stat. 1064, signed June 

19,1934, in order to consolidate into one regulatory 
commission the regulations of interstate and for¬ 
eign communication by wire and radio, which had 
formerly been exercised by several Governmental 
agencies. To it was assigned the regulation of radio 
communication formerly exercised by the Federal 
Radio Commission; jurisdiction over telephone and 
telegraph service formerly exercised by the Inter¬ 
state Commerce Commission; also jurisdiction in 
certain specific instances respecting communica¬ 
tion carriers which had formerly been exercised 
by other Governmental agencies. 

Section 4 (f) of the Communications Act pro¬ 
vides that Subject to the provisions of the Civil 
Service Laws and the Classification Act of 1923 r 


3 


the Commission shall have authority to appoint 
attorneys, examiners, and other employees neces¬ 
sary in the execution of the functions of the Com¬ 
mission. 

At the time of the creation of the Federal Com¬ 
munications Commission, there was nb suitable 

■ ■ * ■ i 

Civil Service register from which the Coinmunica- 

O 

tions Commission could select attorneys f j)r its Law 
Department. Pending the holding of an examina¬ 
tion to establish such a register, and pursuant to 
Section 2 of Rule 8 of the Civil Service Commis¬ 
sion, the Federal Communications Commission em¬ 
ployed a number of attorneys under temporary 
appointments. Each of these appointments was 
made after a careful investigation of the applicant 
and with the knowledge, consent, and approval of 


the Civil Service Commission separately given to 
each individual appointment (R. 11 and 28). 

The Civil Service Commission held thej examina¬ 
tion in due course, but it was not until «jTune 1935 
that the examinations had been completed, the 


papers graded, and a suitable register established 
(R. 2). 

Every employee of the Federal Communica¬ 


tions Commission who had been temporarily 
appointed in the Law Department, as above 


indicated, took the competitive Civil S 
amination and successfully passed the 
11-14, 23, 24, 29-32). 


ervice ex¬ 
same (R. 
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After the Civil Service Commission had pre¬ 
pared its register of persons eligible for appoint¬ 
ment to the Law Department of the Federal 
Communications Commission, the Commission re¬ 
quested the President to issue an executive order 
so as to make possible the retention by the Com¬ 
mission of these temporary appointees who had 
been rendering satisfactory service to the Com¬ 
mission (R. 14). 

The President, on September 26, 1935, Execu¬ 
tive Order No. 7201 (R. 20), ordered that the cer¬ 
tain designated persons “may be appointed to 
appropriate positions in the Federal Communica¬ 
tions Commission without regard to their stand¬ 
ings on the Civil Service register for professional 
positions. ” 

After the President issued Executive Order No. 
7201, the Commission appointed to permanent 
positions the temporary employees who had been 
serving in the Law Department (R. 15). 

On October 15, 1935, the Communications Com¬ 
mission returned to the Civil Service Commission 
the registers previously certified with the nota¬ 
tion that “No appointments are being made at 
the present time” (R. 15). 

On April 18, 1936, petitioner, David R. Crow, 
filed a mandamus petition (R. 1-6) in the Supreme 
Court of the District of Columbia in which he al¬ 
leged that he was No. 1 on the Civil Service eligible 
list for Assistant Attorney and No. 1 on the eligible 
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ointments 
eral Com- 


list for Associate Attorney (Pet. Par. 4 and 5); 
that he was a disabled veteran and wqs entitled 
to preference for appointment to positions in the 
Law Department of the Federal Communications 
Commission (Pet. Par. 6); that the app 
made to the Law Department of the Fed 
munications Commission following the issuance of 
Executive Order No. 7201 were unlawfully made 
(Pet. Par. 8-13); that the Federal Communica¬ 
tions Commission had discriminated against eligi- 
bles (Pet. Par. 15) ; and requested the Court to: 

(1) Direct the Federal Communications Com¬ 
mission to terminate the appointments of [attorneys 
now holding the positions of Associate Attorney 
and Assistant Attorney in the Law Department 
thereof; 

(2) Command the Civil Service Comijiission to 
desist from further certifying the pay rolls of such 
attorneys; 

(3) Direct the Civil Service Commissitm to cer¬ 
tify to the Federal Communications Commission 
the names of petitioner as well as others on the 
eligible list for Associate Attorney and Assistant 
Attorney; 

(4) Direct the Federal Communications Com¬ 
mission to fill positions of Assistant Attorney and 
Associate Attorney from persons so certified. 

(5) Restrain the Federal Communications 
Commission from continuing in its employ per¬ 
sons named in the petition; 
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(6) Continue in full force and effect the Civil 
Service eligibility list for Associate Attorney and 
Assistant Attorney. 

On April 15, 1936 the Federal Communications 
Commission filed its answer (R. 9-18) which is in 
substance as follows: 

It was admitted that petitioner was No. 1 at the 
head of the list for Associate Attorney and As¬ 
sistant Attorney but alleged his standing is by 
virtue of Executive Order No. 3801 dated March 3, 
1923, and Executive Order No. 5068 dated March 2, 
1929, the Executive Orders relating to the pref¬ 
erence to be given disabled veterans (Par. 5) ; that 
the attorneys appointed to the Law Department 

after Executive Order No. 7201 had been lawfullv 

• 

appointed (Par. 9) ; that there was no one serving 
in the position of Associate Attorney and that peti¬ 
tioner was in competition with only one attorney 
who had been appointed in the Law Department 
and that the attorney who had been appointed had 
been given veteran’s preference and had an earned 
rating higher than that of petitioner (Par. 13). 

The Communications Commission further al¬ 
leged (R. 16): 

1. That petitioner did not have sufficient interest 
to maintain the action (Par. 16, sub. 1 and 2) ; 

2. That the court would not interfere with the 
exercise of discretion on the part of the Communi¬ 
cations Commission in the selection of attorneys 
in the Law Department (Par. 16, sub. 3); 
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3. That the Commission was not required by law 


to fill appointments to positions in the 
partment from the Civil Service regist! 


gibles on which the name of petitioner appeared but 


Law De¬ 
fer of eli- 


n a num- 


in its discretion could fill each position j: 
ber of other wuys (Par. 16, sub. 4 a-f).! 

The United States Civil Service Commission 
filed its answer on May 18,1936 (R. 30-34), which, 
in substance, contains the allegations in the answer 
of the Communications Commission. 

The petitioner demurred to the answers (R. 35). 
The case was heard on the demurrer. Judgment 
was entered overruling the demurrer, dismissing 
the petition and discharging the rule to show cause 
(R. 35). I 

QUESTIONS PRESENTED 

I 

The first question involves the right bf appel¬ 
lant to maintain this action . Appellant contends 
that because of his standing on the Civil Service 
register and as a representative of disabled vet¬ 
erans, he is entitled to maintain this actjon. Ap¬ 
pellees, on the other hand, contend that hq does not 
have sufficient interest to maintain thq action, 
either on his own behalf or on behalf of others simi¬ 
larly situated. 

The second question involved is the legality of 
an Executive Order issued September 26, 1935, 
which made possible the permanent appbintment 
by the Commission of certain temporary employees. 
It is the contention of appellant that thfe Execu- 
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live Order is illegal in that it amends the Veterans 
Preference Act. Appellees, on the contrary, con¬ 
tend that the appointments made after the issuance 
of the Executive Order were lawfully made. 

The third question presented is whether the 
Communications Commission properly exercised 
its discretion in the making of appointments to its 
Jaw department or whether, in making such ap¬ 
points, the Communications Commission and the 
Civil Service Commission discriminated against 
veterans in violation of the Veterans’ Preference 
Acts. 

STATUTES APPLICABLE 

The provision of the Act of Congress requiring 
that the appointments to the Communications Com¬ 
mission be subject to Civil Service Rules is con¬ 
tained in Section 4 (f) of the Communications Act 
of 1934, IT. S. Code, Title 47, § 154, 48 Stat. 1066, 
which provides, in part, as follows: 

* * * The Commission shall have au¬ 
thority, subject to the provisions of the 
civil-service laws and the Classification Act 
of 1923, as amended, to appoint such other 
officers, engineers, accountants, inspectors, 
attorneys, examiners, and other employees 
as are necessary in the execution of its 
functions. 

Appellant contends that he is entitled to pref¬ 
erence by virtue of IT. S. Code, Title 5, Section 35, 
which reads as follows: 


marines, 
Persons 


Preference in appointments to honorably 
discharged soldiers, sailors, and 
and widoivs and wives thereof . 
honorably discharged from the military or 
naval service by reason of disability result¬ 
ing from wounds or sickness incurred in the 
line of duty, shall be preferred for appoint¬ 
ments to civil offices, provided they are 
found to possess the business capacity neces¬ 
sary for the proper discharge of the duties 
of such offices. In making appointments to 
clerical and other positions in the executive 
branch of the Government in the District of 


shall be 
|ers, sail- 


Columbia or elsewhere preference 
given to honorably discharged soldi 
ors, and marines, and widows of ^uch and 
to the wives of injured soldiers, sailors, and 
marines who themselves are not Qualified, 
but whose wives are qualified to hold such 
positions (R. S., § 1754; Mar. 3, 1919, c. 97, 
§ 6, 40 Stat. 1293; July 11,1919, c. i § 1, 41 
Stat. 37). I 

Petitioner also relies on U. S. Code, Titl^ 5, Sec¬ 
tion 668, which reads as follows: 

Existing preferences in appointments, 
etc., not affected .—Nothing in this chapter 
shall modify or repeal any existing pref¬ 
erence in appointment or reduction in the 
service of honorably discharged sjoldiers, 
sailors, or marines under any existing law 
or any Executive Order in force Miarch 4, 
1923 (Mar. 4,1923, c. 265 § 8, 42 Statj 1490). 

The Civil Service Commission and the Federal 
Communications Commission submit that the fol- 
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lowing provisions of the Constitution and the Laws 
of the United States are also applicable: 

Article 2. Section 2, of the Constitution of the 
United States which provides, in part, as follows: 

* * * but the Congress may by law 
vest the appointment of such inferior offi¬ 
cers as they think proper in the President 
alone, in the courts of law, or in the heads 
of departments. 

U. S. Code, Title 5, Section 631, R. S. 1753, 
which reads as follows: 

Regulation of admissions to civil serv¬ 
ice .—The President is authorized to pre¬ 
scribe such regulations for the admission 
of persons into the civil service of the 
United States as may best promote the 
efficiency thereof, and ascertain the fitness 
of each candidate in respect to age, health, 
character, knowledge, and ability for the 
branch of service into which he seeks to 
enter; and for this purpose he may employ 
suitable persons to conduct such inquiries, 
and may prescribe their duties, and estab¬ 
lish regulations for the conduct of persons 
who may receive appointments in the civil 
service. 

U. S. Code, Title 5, Section 638, which reads, in 
part, as follows: 

* * * Nothing herein contained shall be 
construed to take from those honorably dis¬ 
charged from the military or naval service 
any preferences conferred by Section 35 of 
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this title, nor to take from the President a/ny 
authority not inconsistent with sections 632, 
633, 635, 637, 638, 640 to 642 of this title, 
conferred by section 631 of this title; * * * 
[Italics supplied.] 

The definition of classified civil service as de¬ 
fined by Act of Congress March 27, 192^, 42 Stat. 
470, and U. S. Code, Title 5, Section 679,11934 edi¬ 
tion, which reads as follows: 

Classified civil service; definition. —The 
expression “classified civil service’’ as the 
same occurs in acts of Congress sh^ll, unless 
otherwise provided, be construed to include 
all persons who have been or may be given 
a competitive status in the classified civil 
service, with or without competitive exam¬ 
ination, by legislative enactment, or under 
the civil service rules promulgated by the 


covering 

positions 


President, or by Executive orders 
groups of employees with their 
into the competitive classified service or au¬ 
thorizing the appointment of individuals to 
positions within such service (March 27, 
1922, c. 116, 42 Stat. 470). [Italics sup¬ 
plied.] 

ARGUMENT 


Appellees’ argument will be primarily based on 
three main contentions: 

I. That the appellant does not have 
interest to maintain the action. 

II. That the appointments made after 


sufficient 


the issu¬ 


ance of Executive Order 7201 were lawfujly made. 
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III. That appellees have neither discriminated 
against veterans in general nor against appellant 
in particular. 

Point I 

APPELLANT DOES NOT HAVE SUFFICIENT INTEREST TO 

MAINTAIN THIS ACTION 

(In answer to appellant’s brief, pages 21-27) 

A. APPELLANT DOES NOT HAVE SUFFICIENT INTEREST TO MAIN¬ 
TAIN THIS ACTION ON HIS OWN BEHALF 

In order for the court to grant the relief re¬ 
quested by appellant it is necessary that appellant 
show that he has a substantial interest in the sub¬ 
ject-matter of the cause of action which establishes 
his right to maintain this suit. The record does not 
show that Mr. Crow now holds or has held a posi¬ 
tion in the Classified Civil Service and, therefore, 
the only way in which he could be appointed to the 
Law Department of the Federal Communications 
Commission would be for the Communications 
Commission to request the Civil Service Commis¬ 
sion to certify to it a list of persons eligible for ap¬ 
pointment to the positions of either Assistant At¬ 
torney or Associate Attorney and select from such 
a list, or on the basis of an Executive Order issued 
by the President of the United States; such an 
order has not been issued. There is no obligation 
on the part of the Communications Commission to 
fill such positions in either of the two ways above 
indicated. On the contrary, the Communications 
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Commission in its discretion may fill positions in 
the Law Department in any of the following ways: 

1. EXECUTIVE ORDER 

In accordance with the provisions of ex¬ 
ecutive orders promulgated by the President 
pursuant to Article II, Section 2, Constitu¬ 
tion of the United States, U. S. Code, Title 
5, Se-e. 631, R. S. 1753 and Section ^ of Civil 
Service Act of January 16, 1883,' 22 Stat. 
403, U. S. Code, Title 5, Sec. 633. 

2. REINSTATEMENT 

By reinstatement of persons formerly 
holding competitive positions in the class¬ 
ified civil service. 

Civil Service Rules VII and IX. 

U. S. Code, Title 5, Sec. 670,, 42 Stat. 
1491. 

3. TRANSFER 

By transfer of persons holding competi¬ 
tive positions in the classified civil service. 

Civil Service Rules VII and X. 

U. S. Code, Title 5, Chapt. 13, Sec. 670, 
42 Stat. 1491. 

4. PROMOTION 

By promotion of persons holding competi¬ 
tive positions in the classified civ.l service. 

Civil Service Rules VII and XI. 

U. S. Code, Title 5, Sec. 670, 42 Stat. 
1491. J 

5 . FEMALE REGISTER 

From the names of persons certified by 
the Civil Service Commission from the fe- 
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male register of eligibles upon which the 
names of male eligibles do not appear. 

Civil Service Rule VII. 

U. S. Code, Title 5, Sec. 633, 22 Stat. 

403. 

6. MALE REGISTER 

From the names of persons certified by the 
Civil Service Commission from the male 
register of eligibles. 

Civil Service Rule VII. 

! U. S. Code, Title 5, See. 633, 22 Stat. 

403. 

If the Federal Communications Commission 
should desire to fill positions in the Law Depart¬ 
ment from the civil service register upon which the 
name of appellant appears, the Commission could 
lawfully select any one of the three highest names 
certified. There would be no obligation to take 
appellant . 

Civil Service Rule VII. 

U. S. Code, Title 5, Section 633; 22 Stat. 403. 

As the Federal Communications Commission 
could fill all positions in the Law Department with¬ 
out considering the register on which the name of 
appellant appears, his right to maintain this action 
is not clear and unequivocal but vague and in¬ 
definite. As stated in the case of U. S. ex rel 
Stowell v. Deming, 57 App. D. C. 223; 19 F. (2nd) 
697: 

The right alleged by relator is not certain, 
complete and substantial so as to entitle him 
to a Writ of Mandamus. * * * 
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Again, the writ sought by relator should 
not issue unless the law imposes a clear, 
ministerial duty upon defendants tel comply 
with the request which relator made upon 
them. * * * 

The Courts of the District of Columbia ijave con¬ 


sistently refused to sustain a Petition for 


mus where the petitioner did not have Sufficient 


Manda- 


the case 
59 App. 


interest to maintain the proceedings. In 
of U. S. ex rel Silver Association v. Mellon ^ 

D. C. 24; 32 F. (2nd) 415, the Court stated: 

It is immaterial whether the remedy sought 
is by injunction or mandamus, whether it 
is to enforce a law or to restrain the enforce¬ 
ment of a law, the result is the sane. The 
relator to be entitled to relief musi; be able 
to show that he will sustain a personal in¬ 
jury by the threatened violation of some 
positive administrative act, which 
cial is required by law to perform. 


B. APPELLANT HAS NO RIGHT TO MAINTAIN THIS! 

ON BEHALF OF OTHER PERSONS 


the offi- 
* * * 


ACTION 


As indicated in “ A” above, there is no exclusive 
obligation on the part of the Commissiop to ap¬ 
point from the particular Civil Service 
of eligibles on which appellant’s name 
It follows that there is no obligation tq 1 
such a register and for this reason appellant is 
not in the position to maintain this action qn behalf 
of other persons whose names may appea|r on the 
Civil S ^rvice register of eligibles. 


register 
qppears. 
request 
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In the ease of TJ . S . ex rel Silver Association 
v. Mellon, 59 App. D. C. 24; 32 F. (2d) 415, this 
court, in discussing the right of one person on 
behalf of a class to maintain a mandamus, said: 

Relators in their brief urge that, if they 
“c&nnot bring the action, who can? There 
is and can be no producer who can say with 
certainty that the silver would be purchased 
from him rather than from other pro¬ 
ducers.” This admission, in our opinion, 
ends the case, for, unless such a direct in¬ 
terest, as that which it is admitted cannot 
be shown, exists, there will be no one en¬ 
titled to the writ; but the fact that no one 
else possesses the required interest to en¬ 
title him to the writ does not entitled 
relators to its issuance. 

In the case of Massachusetts v. Mellon, 262 U. S. 
447, the Supreme Court of the United States in 
discussing the question of whether or not a state 
could maintain an action in behalf of its citizens, 
stated (485) : 

We come next to consider whether the 
suit may be maintained by the State as the 
representative of its citizens. To this the 
answer is not doubtful. * * * 

It cannot be conceded that a State, as 
parens patriae, may institute judicial pro¬ 
ceedings to protect citizens of the United 
States from the operation of the statutes 
thereof. * * * 

Appellant in his brief, pages 21-27, contends 
that he is the proper person to bring this proceed- 
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ing and cites as authority the case of U. S. ex rel 
Romero v. Cortelyou , 26 App. D. C. 29$ at 300. 
This was a case wherein the Postmaster General 
had discontinued a post office at Las Vegas, New 
Mexico, contrary to the express provisions of the 
statute. The statute did not permit the exercise 
of discretion, and the case is, therefore, distin¬ 
guishable from the case at bar. 

Appellant also relies on the case of In re Sulli¬ 
van, 55 Hun (N. Y.) 285 at 286-297. This was a 
case involving the right of a Civil War veteran to 
maintain an action of mandamus to require the 
Commissioner of Public Works to reinstate him to 
a position from which he had been discharged. In 
that case, however, the court recognized tljat there 
was a distinction between the Sullivan Case which 
was for reinstatement and a case where persons 
other than veterans had been employed. The court 
stating (289): 

With questions of original preferment 
where others than the veteran are already 
employed, we have nothing at present to do. 
The relator here had already secured his 
preference. [Italics supplied.] 

Point II 

THE COURT WILL NOT INTERFERE WITH THE EXERCISE 
. OF DISCRETION ON THE PART OF THE COMMUNICA¬ 
TIONS COMMISSION IN THE SELECTION OF ATTORNEYS 
IN ITS LAW DEPARTMENT 

The courts have consistently held thatj an ap- 

i 

pointment to an official position in the Government, 
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even if it was merely a clerical position, was not 
a ministerial act, but one involving the exercise 
of discretion. 

The leading case is that of Keim v. United 
States, 111 XL S. 290, 293, wherein the Court 
stated: 

The appointment to an official position in 
the Government, even if it be simply a cler¬ 
ical position, is not a mere ministerial act, 
but one involving the exercise of judgment . 
The appointing power must determine the 
fitiiess of the applicant; whether or not he 
is the proper one to discharge the duties 
of the position. Therefore it is one of those 
acts over which the courts have no general 
supervising power . [Italics supplied.] 

The courts have consistently refused to inter¬ 
fere with the exercise of, discretion on the part of 
a Governmental agency in the selection of the em¬ 
ployees of said department. In White v. Berry, 
171 U. S'. 366, the court stated (p. 378): 

If the assignment of some one to duty as 
gauger at the Hennis distillery, in the place 
of the plaintiff, did not work his removal 
from office, a court of equity ought not to 
assume to control the discretion which under 
existing statutes the Executive Department 
has in all such matters. Interference by 
the judicial department in such cases would 
lead to the utmost confusion in the manage¬ 
ment of executive affairs . [Italics sup¬ 
plied.] 
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The Court of Appeals of the District of Columbia 
in the case of Taylor v. Taft , 24 App. ]j>. C. 95, 
stated (page 98): 

The question of fitness, capacity, Attention 
to the duties of an officer, is necessarily to be 
determined by the heads of the departments; 
this determination is only arrived |t by the 
exercise of discretion and judgment, and, 
will it be seriously contended that the courts 
can by proceedings in mandamus reyiew this 
discretion and judgment? * 
seems to us the very statement of 
tent ion is its own refutation. [Italics sup¬ 
plied.] 

Point III 

THE APPOINTMENTS MADE TO THE LAW DEPARTMENT 

l 

OF THE FEDERAL COMMUNICATIONS COMMISSION 
AFTER THE ISSUANCE OF EXECUTIVE ORDER 
WERE LAWFULLY MADE 

(In answer to Appellant’s Brief, pages 


It 

the con- 


NO. 7201 


6 - 21 .) 


A. THE POWER OF THE PRESIDENT TO ISSUE EXECUTIVE ORDERS 
RELATING TO THE ADMISSION OF PERSONS INTO THE CIVIL 
SERVICE OF THE UNITED STATES IS FOUND IN THE CONSTI¬ 
TUTION AND THE ACTS OF CONGRESS 

Appellant has taken the position that Executive 
Order No. 7201, issued September 26, 1935, is il¬ 
legal because this is 4 ‘an attempt to legislate by 
Executive Order” and an attempt to repeal or nul¬ 
lify the Veterans’ Preference Act. 

Appellant apparently overlooks the faclj that the 
Constitution of the United States authorizes Con- 
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gress to place the appointing power in either the 
President alone or in the heads of the Departments 
and that with respect to the Communications Com¬ 
mission, Congress has placed it jointly in the Presi¬ 
dent and {he head of the Executive Department. 
The President, as Chief Executive, may make such 
rules for the admission of persons into the Civil 
Service as may best promote the efficiency thereof 
and within the provisions of these rules, as modified 
or amended by the President, the Executive branch, 
the Comihunications Commission, may make the 
appointments. 

The appointments of which petitioner complains 
were made pursuant to authority granted by an 
Executive Order of the President of the United 
States. 

The power to appoint is found in Section 2, 
Article 2 of the Constitution of the United States. 
It provides, in part, as follows: 

* but the Congress may by law vest 
the appointment of such inferior officers as 
they think proper in the President alone, in 
the courts of law, or in the heads of depart¬ 
ments. 

The Congress recognizing that administrative 
departments of the Federal Government were an 
executive branch of the Government, in creating 
the Civil Service Commission, provided as follows: 

The President is authorized to prescribe 
such regulations for the admission of per- 
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sons into the civil service of thty United 
States as may best promote the efficiency 
thereof * * * and establish regulations 
for the conduct of persons who may receive 
appointments in the civil service (U. S. 
Code, Title 5, Section 631, R. S. 1753.) 
(Italics supplied.) 

See also: 

U. S. Code, Title 5, Section 635,22 Sjltat. 403 ; 
Annual Reports U. S. Civil Service Com¬ 
mission. 

B. THE POWER OF THE PRESIDENT TO CONFER CIVIL SERVICE 
STATUS UPON PERSONS WITH OR WITHOUT A COMPETITIVE 
EXAMINATION IS SPECIFICALLY RECOGNIZED BY ACTS OF 
CONGRESS 

The Act of March 27, 1922, 42 Stat. 470, defined 
classified Civil Service and in the definition in¬ 
cludes persons brought within the Civil Service 
by Executive Orders covering groups of persons, 
or authorizing the appointment of individuals to 
positions within such service. This Act reads as 
follows: 

The expression “classified civil service” as 
the same occurs in acts of Congress shall, 
unless otherwise provided, be construed to 
include all persons who have been or may be 
given a competitive status in the classified 
civil service, with or without competitive 
examination, by legislative enactment, or 
under the civil service rules promulgated by 
the President, or by j Executive ordefs cover¬ 
ing groups of employees with their positions 
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into the competitive classified, service or au¬ 
thorizing the appointment of individuals to 
positions within such service. [Italics sup¬ 
plied.] 

Act of March 27, 1922, 42 Stat. 470. 

U. S. Code, Title 5, Section 679 (1934 
Edition). 

1 U. S. Code, Title 5, Section 693 (1934 
Edition). 

C. THE POWER OF THE PRESIDENT TO CONFER CIVIL SERVICE 
STATUS UPON PERSONS BY EXECUTIVE ORDER HAS BEEN 
RECOGNIZED BY THE COURTS OF THE UNITED STATES 

Several cases involving persons who have come 
into the Civil Service by virtue of Executive Or¬ 
ders, have come to the attention of the Courts. The 
legality of such appointments has been recognized. 

United States v. Wicker sham, 201 U. S. 
390. 

Eberlein v. United States, 257 TL S. 82. 

Longfellow v. Cudger, 57 App. D. C. 50; 
16 F. (2d) 653. 

Petitioner contends that because of the pro¬ 
visions of the Veterans y Preference Act the Presi¬ 
dent is not authorized to issue an Executive Order. 

Petitioner relies on the first sentence of the Vet¬ 
erans’ Preference Act which has been a part of the 
laws of the United States since March 2,1865. He 
ignores, however, the provisions of United States 
Code, Title V, Section 638, w’hich provides, in part, 
as follows: 

* Nothing herein contained shall be construed 
to take from those honorablv discharged 

j o 
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from the military or naval service ^ny pref¬ 
erence conferred by section 35 of tlhis title, 
nor to take from the President an^ author¬ 
ity not inconsistent with sections 632, 633, 
635, 637, 638, 640 to 642 of this title, con¬ 
ferred by section 631 of this title; * * * 
[Italics supplied.] 

The President has issued Executive Orders ad¬ 
mitting persons into the classified Civil Service of 
the United States for many years. An early Su¬ 
preme Court case in which the President by an 
Executive Order brought persons into the classi¬ 
fied Civil Service is that of United States t. Wick- 
ersham, 201 U. S. 390, supra . The Executive Order 
was dated May 6,1896. Since that date the various 
Presidents have issued numerous Executive Orders 
bringing large numbers of persons into the classi¬ 
fied Civil Service without regard to the provisions 
of the Veterans’ Preference Act which is now 
brought to the attention of the court (R. j24). 

The long continued practice of the adnjiinistra- 
tive tribunal, Civil Service Commission, land the 
Chief Executive, is entitled to consideration. 

To hold that Executive Order No. 7201 i^ illegal, 
null, and void would of necessity require practi¬ 
cally every department of the Federal Government 
to discharge a large number of employees similarly 
appointed who have been serving for manjy years. 
The interpretation of the Veterans’ Preference 
Act for which appellant contends cannot be sus¬ 
tained. 
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Point IV 

THE COURT IS WITHOUT POW'ER TO GRANT THE RELIEF 

ASKED BY APPELLANT 

In order to grant the relief requested by appel¬ 
lant, it will be necessary for the court to order the 
Communications Commission to discharge certain 
attorneys. 

As indicated in Point III, the President has the 
power to issue an Executive Order pursuant to 
which certain designated persons would be brought 
into the classified Civil Service of the United 
States. Attornevs brought within the classified 
Civil Service of the United States pursuant to an 
Executive Order are entitled to all the privileges 
and emoluments of a Civil Service status. 

Act of March 27, 1922, 42 Stat. 470, U. S. 
Code, Title 5, Section 679,1934 edition. 

U. S. v. Wicker sham, 201 U. S. 390. 

Eberlein v. United States, 257 U. S. 82. 

The attorneys brought within the classified Civil 
Service by an Executive Order of the President 
cannot be discharged except for cause as provided 
by U. S. Code, Title 5, Section 652, 37 Stat. 555. 

The Court is without power to order the Federal 
Communications Commission to discharge at¬ 
torneys now employed in its Law Department. 

Keim v. United States, 177 U. S. 290. 

White v. Berry, 171U. S. 366. 

Longfellow v. Gadger, 16 F. (2d) 653; 57 
App. D. C. 50. 
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Taylor v. Taft, 24 App. D. C. 95. 

Reichelderfer v. Johnson, 63 Aplp. D. C. 

334, 72 F. (2d) 552. | 

Point V 

NEITHER THE FEDERAL COMMUNICATIONS COMMISSION 

NOR THE CIVIL SERVICE COMMISSION HAS DISCRIMI¬ 
NATED AGAINST VETERANS 

(In answer to appellant’s brief, pages 15-21) : 

Appellant has taken the position that because the 
Communications Commission did not make all ap¬ 
pointments from the Civil Service register on 
w r hich the names of disabled veterans appear, the 
Commission has discriminated against veterans 
and nullified the provisions of the Veterans’ Pref¬ 
erence Act. 

Appellant fails to draw the necessary legal dis¬ 
tinction between discriminating against veterans 
and the exercise of discretion on the part of the 
Commission, which is not discrimination . 

Appellant seems to construe the Veteraps’ Pref¬ 
erence Act to mean that no person can be appointed 
to a position in the Federal Communicatiojns Com¬ 
mission unless the register of Civil Service pligibles 
is first exhausted. Otherwise, he declares the vet¬ 
eran is not given his “preference” for appdintment 
and is being discriminated against. 

Appellant fails to draw the distinction between 
language of Section 4 (f) of the Communications 
Act which provides that appointments to the Com¬ 
mission shall be subject to the provision^ of the 
Civil Service laws and the Classification Act of 
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1923, as amended, and a provision which would re¬ 
quire that appointments be made from a Civil Serv¬ 
ice register of eligibles and from no other source. 

As indicated in Point I, supra, the Commission 
could make appointments in any one of six ways. 
If, in the opinion of the Commission, it is in the 
interest of good administration to appoint from 
one group or class of persons rather than from 
another, 1 the Commission has not discriminated 
against the other class or classes from which the 
selection has not been made. 

If appellant’s contention should be sustained, 
there would be no such thing as a career in the 
Civil Service, because in such case, there could be 
no promotion or advancement of any kind as the 
Executive Departments would have to make all 
appointments to the higher positions from Civil 
Service eligible lists, thus obviating advancements 
of individuals. 

***** 
Appellant in his brief has gone entirely outside 
the record and has made statements which are not 
supported by the record. Eor example, at page 26, 
he states: 

In our case the answers show that appel¬ 
lees did not consider for appointment dis¬ 
abled veteran eligibles, or even any eligibles 
as certified. 

And at page 18, he states: 

i Discrimination is shown as against all dis¬ 
abled veteran eligibles to any position, as 
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no disabled veteran eligible was appointed 
to any of them (Record, pp. 29-32).j 

The above two statements are incorrect state¬ 
ments of fact. The record, pp. 29-32, shows only 
that no one of the ten persons appointed after the 
issuance of Executive Order No. 7201 was a dis¬ 
abled veteran, although three of them had veterans’" 
preference. This cause of action involves only the 
ten persons named by appellant in his petition and 
does not involve other persons appointed to the 
Law Department. For the information of the 
court: The Communications Commission has ap¬ 
pointed, and there are now serving in its Law De¬ 
partment, several attorneys who were given dis¬ 
abled veterans’ preference as a result of service 
connected disabilities sustained during the World 
War. 

At page 20 of his brief appellant states: 


Civil Service Commission is derelict in ac¬ 
cepting cancellation of the certified lists by 
Communications Commission (Record, p. 
33), and in accepting the appointment of the 
temporary employees as permanent em¬ 
ployees (Record, p. 29), in the face of the 
duty imposed by the Veterans’ Preference 
Act * * * I 

And at page 27 he states: 

* * * Civil Service Commission ac¬ 
quiesced in all that Communications Com¬ 
mission has done here to nullify the Prefer¬ 
ence Act and the Civil Service Act. 

Further showing the purpose of evading: 
the expressed dictates of the statutes, ap- 
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pellees have cleverly refrained from giving 
to appellant any notice of any oral examina¬ 
tion. * * * 

In making the above two statements, appellant 
is apparently misinformed as to the power of the 
Civil Service Commission and its procedure. The 
Civil Service Commission has no authority to re¬ 
quire the Communications Commission to appoint 
from its Civil Service register (point I, supra). 
It had no alternative than to accept the return of 
the certified list of eligibles which it had forwarded 
to the Communications Commission (Act of Jan. 
16,1883, 22 Stat. 403). 

The oral examination of which appellant speaks 
will be given if and when the Communications 
Commission, in its discretion, requests the Civil 
Service Commission to examine certain persons at 
the head of the list to ascertain from a personal 
interview their qualifications for a position in its 
Law Department. 

Point VI 

THE FEDERAL COMMUNICATIONS COMMISSION HAS NOT 
DISCRIMINATED AGAINST APPELLANT 

Appellant is No. 1 at the top of the Civil Service 
eligible list for Assistant Attorney and No. 1 on 
the list for Associate Attorney because of the fact 
that to his earned rating on a competitive examina¬ 
tion there has been added 10 points. These 10 
points were added because Mr. Crow is a disabled 
veteran and pursuant to Executive Order No. 3801, 
under date of March 3,1923, and Executive Order 
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1ST o. 5068, under date of March 2,1929,10 points are 
added to the earned ratings of disabled veterans 
and in addition their names are placed above all 
others (R. 9-10). It thus appears that full con¬ 
sideration was given to the Veterans’ Preference 
Act and to Executive Orders No. 3801 and No. 5068 
issued by the President in order to give effect to 
said Act. Appellant is at the top of the list and 
he will not be removed from that positioh unless 
some other disabled veteran obtains a highejr rating 
on a competitive examination. Should the Com¬ 
munications Commission make appointments from 
these registers due consideration will be driven to 
appellant’s qualifications. 

Pertinent provisions of Executive Order No. 
3801 will be found in the appendix. Executive 
Order No. 5068 is found in the record, pages 18-20. 

Appellant is in competition with only one at¬ 
torney in the Law Department of the Federal Com¬ 
munications Commission (R. 15, 17, 33). The 
attorney appointed by the Commission has an 
earned rating several points higher than appellant 
(R. 15, 17). This attorney has veterans’ prefer¬ 
ence. To his earned rating is added 5 points by 
virtue of Executive Orders No. 3801 and 5068 (R. 
13, 17, 31). 

As defined by the Civil Service Commission in 
its Rule, both appellant and the attorney appointed 
by the Commission are “veterans” and as iuch are 
given veterans’ preference. The preference is 
given by virtue of U. S. Code, Title 5, Section 35, 
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i _ 

E. S. 1754, commonly referred to as the Veterans’ 
Preference Act. 

Appellant at one part of his brief is contending 
that Executive Order No. 7201 issued September 
26, 1935, is illegal, null, and void and at the same 
time contends that he is entitled to the 10 points 
which are added to his earned rating pursuant to 
Executive Orders No. 3801 and 5068. Insofar as 
Executive Order No. 7201 personally affects appel¬ 
lant it does no more than place the veteran selected 
by the Commission on the same plane of eligibility 
for appointment as appellant. 

Appellant relies on the first sentence of the Veter¬ 
an’s Preference Act, U. S. Code, Title 5, Section 35, 
which reads, in part, as follows: 

Persons honorably discharged from the mili¬ 
tary or naval service by reason of disability 
resulting from wounds or sickness incurred 
in line of duty, shall be preferred for ap¬ 
pointments to Civil Service * * *. 

He seeks to minimize or ignore the second sen¬ 
tence of the same section of the Veterans’ Prefer¬ 
ence Act, which reads as follows: 

In making appointments to clerical or other 
positions in the executive branch of the Gov¬ 
ernment in the District of Columbia, or else¬ 
where, preference shall be given to honor¬ 
ably discharged soldiers, sailors, and ma¬ 
rines, and the widows of such and to the 
wives of injured soldiers, sailors, and ma¬ 
rines who themselves are not qualified, but 
whose wives are qualified to hold such posi¬ 
tions. [Italics supplied.] 
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Appellees submit that it is impossible to draw a 
distinction between the meaning of the phifase “to 
be preferred 7 ’ in the first sentence of the Veterans’ 
Preference Act and the phrase “preference shall 
be given” in the second sentence of said Act. The 
Presidents of the United States and the Civil 
Service Commission in its Rules treat sentence 1 
and sentence 2 as having an equal legislative value. 
This is evident by reading Rule 6, Paragraph 2, 
of the Civil Service Commission and Executive Or¬ 
ders Nos. 3801 (Appendix) and 5068 (fe. 18). 
These Rules and the Executive Orders give dis¬ 
abled veterans 10 points preference, the authority 
coming from sentence 1. An equal preference of 
10 points is given to the wives of injured soldiers, 
the authority coming from sentence 2; the widows 
of honorably discharged soldiers having equal 
preference, 10 points, the authority also doming 
from sentence 2. It is, therefore, apparejnt that 
the preference of 10 points which is given! appel¬ 
lant is by virtue of an Executive Order rather than 
the language of the statutes. 

Appellant relies on U. S. Code, Title 5, Section 
668, which reads as follows: 

Nothing in this Chapter shall modify or 
repeal any existing preference in appoint¬ 
ment or reduction in the service of honor¬ 
ably discharged soldiers, sailors, or marines 
under any existing law or any Executive 
Order in force March 4, 1923. (Mar. 4, 
1923, c. 265, § 8, 42 Stat. 1490). 
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Without arguing the question of the validity of 
a statute incorporating an Executive Order by 
reference, we invite the attention of the court to 
the fact that since March 4, 1923, the Chief Ex¬ 
ecutives have issued numerous Executive Orders 
amending Executive Orders which were in force 
March 4,1923. One of these, Executive Order No. 
5068, can be found in the record at page 18. 

The Congress could not by statute deprive the 
President of the power to issue an Executive Order 
amending the Rules or Regulations for the admis¬ 
sion of persons into the Civil Service of the United 
States unless it provided that the appointments 
should be made by the heads of the departments. 
(Article 2, Section 2, Constitution of the United 
States.) That Congress recognized this limita¬ 
tion is evidence by the fact that in U. S. Code, 
Title 5, Section 638, it is specifically provided: 

* * * Nothing herein contained shall be 
construed to take * * * nor to take 

from the President any authority not in¬ 
consistent with sections 632, 633, 635, 637, 
638, 640 to 642 of this title, conferred by 
section 631 of this title. * * * [Italics 
supplied.] 

In this connection appellees invite the attention 
of the court to Executive Order No. 7201 (R. 20) 
which expressly states the authority therefor, as 
Section 633 (8th paragraph of subdivision second,, 
of Section 2 of the Civil Service Act of January 
16,1883). 
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The Federal Communications Commission has 
not discriminated against appellant when in its 
discretion it employed an attorney who passed the 
competitive Civil Service examination with an 
earned rating several points higher than appellant, 
who had been given veterans’ preference, whose 
appointment was made possible by an Executive 
Order of the President of the United States, and 
who, for a period of almost a year, had been ren¬ 
dering satisfactory service in the Law Department 
of the Commission and had become familiar with 
the Communications Act; the Practice and Pro¬ 
cedure thereunder. 

The Supreme Court of Ohio, in construing the 
preference section of the Ohio Civil Service law, 
in Sergeant v. McSweeney, 126 Ohio Stap. 623; 
187 N.E. 241, stated: [ 

The statute does not undertake to give one 
ex-service man preference over another ex- 
service man on the eligible list. The pref¬ 
erence is only over non ex-service men. The 
appointing authority is therefore not re¬ 
quired to appoint the ex-service man stand¬ 
ing first on the eligible list to the exclusion 
of another ex-service man on the Eligible 
list. 

Attention is invited to some leading State 
decisions: 

State ex rel. Keyser v. Commissioners of 
Wayne County, 57 Ohio St. 86, 48 N. E. 136. 
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State ex rel. Mortenson v. Copeland, 74 
Minn. 371; 77 N. W. 221. 

Phelps v. Byrne, 36 S. D. 369, 154 N. W. 
825. 

These cases involve State statutes quite similar 
to the Veterans’ Preference Act giving a prefer¬ 
ence to honorably discharged soldiers, etc. In each 
of them the mandamus was denied primarily for 
the reason that the petitioner could not legally 
require the appointment of a particular person. 

CONCLUSION 

It is respectfully submitted that the decree of 
the Supreme Court of the District of Columbia 
should be affirmed. 

Federal Communications Commission, 

Hampson Gary, 

1 General Counsel. 

1 Frank Roberson, 

Assistant General Counsel. 

Basil P. Cooper, 

Assistant Counsel. 

United States Civil Service Commission, 

James C. O ’Brien, 

Counsel. 

Department of Justice, 

Leslie C. Garnett, 

United States Attorney < 


APPENDIX 


Executive Order 

AMENDMENT OF CIVIL SERVICE RULES 

Amend Rules V * * *. 

Amend Section 1 of Rule VI by adding at the- 
end of the first sentence after the word 4 f pre¬ 
scribe” the words: 

Honorably discharged soldiers, sailors, 
and marines, and widows of such, and. wives 
of injured soldiers, sailors, and marines, who 
themselves are not qualified but whos^ wives 
are qualified for appointment, shall hdve five 
points added to their earned ratings in ex¬ 
aminations for entrance to the classified 
service. Applicants for entrance examina¬ 
tion who, because of disability, are entitled 
either to a pension by authorization)of the 
Bureau of Pensions or to compensation or 
training by the Veterans Bureau, shall have 
ten points added to their earned ratings. In 
examinations where experience is an element 
of qualifications time spent in the military 
or naval service of the United States during 
the World War or the War with Spain shall 
be credited in an applicant’s ratings)where 
the applicant’s actual employment in a simi¬ 
lar vocation to that for which he applies was 
temporarily interrupted by such military or 
naval service but was resumed after his- 
discharge. 

( 35 ) 
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Competitors shall be duly notified of their 
ratings. 

As amended paragraph 1 of Rule VI will read: 

1. Examination papers shall be rated on a 
scale of 100, and the subjects therein shall 
be given such relative weights as the Commis¬ 
sion may prescribe. Honorably discharged 
soldiers, sailors, and marines, and widows 
of such, and wives of injured soldiers, sail¬ 
ors, and marines, who themselves are not 
qualified but whose wives are qualified for 
appointment, shall have five points added to 
their earned ratings in examinations for en¬ 
trance to the classified service. Applicants 
for entrance examination who, because of 
disability, are entitled either to a pension 
by authorization of the Bureau of Pensions 
or to compensation or training by the Vet¬ 
erans’ Bureau, shall have ten points added 
to their earned ratings. In examinations 
where experience is an element of qualifica¬ 
tions time spent in the military or naval serv¬ 
ice of the United States during the World 
War or the War with Spain shall be credited 
in an applicant’s ratings where the appli¬ 
cant’s actual employment in a similar voca¬ 
tion to that for which he applies was tem¬ 
porarily interrupted by such military or 
naval service but was resumed after his dis¬ 
charge. Competitors shall be duly notified 
of their ratings. 

Amend paragraph 2 of Rule VI by omitting the 
clause reading as follows: 

but the names of persons preferred under 
the urgent deficiency act of July 11, 1919, 
rated at 65 or more, shall be placed above all 
others. 


As amended paragraph 2 of Rule VI 
as follows: 

2. All competitors rated at 70 or more 
shall be eligible for appointment, and their 
names shall be placed on the proper register 
according to their ratings. 

Amend section 3 of Rule VI * * *. 

Amend Rule VII, paragraph 1 * * 

Amend Rule VII, paragraph 2 * * 

Amend Rule XII * * *. 

Warren G. Handing. 

The White House, 

Mar . Brd^ 1923 . 

(No. 3801) 
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REPLY BRIEF FOR APPELLANT 


The Questions 

A more accurate statement of the questions in¬ 
volved in this appeal is to be found in appellant’s 
main brief at pages 5-6. These points follow the 
demurrer (Record, p. 35) and are covered by the 
assignment of errors (Record, pp. 36-37). The 
questions that appellees seek to present are so 
worded as to mis-state appellant’s position (Ap¬ 
pellees’ Brief, pp. 7-8). 


(i) 
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Appellant’s position is: 

1. A positive duty was and is owed to him (and 
all disabled veteran eligibles) under the Veterans’ 
Preference Act. He is entitled to maintain this 
proceeding without being limited to the grounds 
stated by appellees. 

2. The Executive Order of September 26, 1935 
(No. 7201) is illegal as an attempt to legislate 
by executive order. This order attempts to re¬ 
peal or nullify specific legislation passed for the 
benefit of disabled veteran eligibles. It is not ap¬ 
pellant’s contention that the executive order 
amends the Veterans’ Preference Act but that it 
repeals or nullifies the Act. 

3. Appellant is a proper person to bring this 
proceeding as he is a disabled veteran eligible to 
whom is owed by appellees a positive duty. This 
duty hafe not been performed and he was and is 
injured by this failure to perform. Appellees 
discriminated against appellant. 

Appellees Fa3 To Correctly List Statutes 
On Which Appellant Relies 

Appellees (brief, p. 9) fail to state that in 
addition to the Veterans’ Preference Act (Title 
5 U. S. C. Sec. 35), appellant relies on that sec¬ 
tion of the Civil Service Act (Title 5 U. S. C. 
Sec. 638), that expressly carries the Veterans’ 
Preference Act over into the Civil Service Act. 
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e from 
[make it 


This is developed in appellant’s main brief pages 
6, 7, 14, 15, 17, 20. Why appellees should fail so 
to state cannot be understood for on tjie very 
next page (10) of their brief they quo 
Title 5 U. S. C. Sec. 638 and attempt to 
appear as their own discovery. They purport to 
enumerate the statutes on which appellant relied 
but they omit the very statute by which the 
preference act expressly became part of tjhe Civil 
Service Act. This treatment is not expect} 
responsible opponents. 


bd from 


Appellees Fail To Answer The Point That 

Order Is Illegal 


The 


purport 


Appellees (their brief, p. 19 et seq .) 
to answer appellant when he shows that the 
Order of September 26, 1935 is illegal as an at¬ 
tempt on the part of the Executive to repeal or 
nullify express statutes by executive order (main 
brief, pp. 6-21). Appellees do not answer a single 
case cited by appellant nor do they attempt to 
meet the proposition that previous executive 
orders have been held to be illegal when they 
attempted to “alter or change” statutes (main 
brief, pp. 9-12). The power of the Executive is 
limited to the making of legal executive orders 
The Supreme Court has stated the rule flor valid 
executive orders: 


u* * * 


they are valid only as subordinate 
rules and when found to be within the frame¬ 
work of the policy which the Legislature has 
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sufficiently defined” (appellant's main brief, 
pp. 13-14). 

Panama Refining Co. v. Ryan, 293 U. S. 

388 at 429. 

Appellees pass over the fact that an illegal 
order was used in an attempt to make the tempo¬ 
rary appointments into permanent appointments. 
Since this order is of no force because it is be¬ 
yond the power of the Executive to legislate, 
the appointments have never become permanent 
appointments. 

Appellees pass over the fact that the statutes 
involved are all mandatory (appellant's brief, pp. 
14-15). 

The following cases cited by appellees are good 
law but have no application. In each case the 
person sought to be removed was legally and per¬ 
manently in the position but was discharged for 
some good reason. His rating was inefficient, 
Keim v. U. S., 177 U. S. 290. He was a surplus 
employee and the least efficient, Longfellow v. 
Gudger, 59 App. D. C. 50, 16 Fed. (2) 653. He 
had, while employed, signed newspaper articles 
criticising the President and also there was no 
work for him, Taylor v. Taft, 24 App. D. C. 95. 

Of course the persons in these cited cases could 
be discharged even though they had received their 
appointments because of claimed service prefer¬ 
ence. This Court has lately said in a case in 
which it affirmed the Court below in granting a 
writ: 
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“But we cannot think the nice distinction 
attempted here is within the intention of 
Congress in its legislation for Veterans’ re¬ 
lief ; for this would be to pay a man for dis¬ 
ability incident to his service, train him at 
Government expense to earn his living, but 
deny him the preference which mighi enable 
him to utilize the very training so provided. 

“And this military preference to civil em¬ 
ployment goes to appointment only, and not 
to retention in the Civil Service. 

“For an appointee from the preference 
list is always subject to removal fo\r ineffi¬ 
ciency or other cause, as other appointees are 
and consequently the efficiency of the civil 
service is not endangered by the system . 
Keim v. U . S., 177 U. S. 290.” (Itallics ap¬ 
pellant’s.) 

Hurley Sect’y of War et ah v. Crawley, 
Appeal No. 5336, 50 Fed. (2) 1010 at 
1013. 

It is difficult to see why appellees cite (their 
brief, pp. 22, 24) Eberlein v. U. S., 257 IF. S. 82. 
In that case an appointee had been suspended 
without pay pending hearing of charges that he 
had taken bribes. The charges were hot sus¬ 
tained. Then the President by executive order 
directed his reinstatement to his old position in 
Civil Service and Eberlein was reinstated but not 
by reason of the order. He was not permitted 
to recover salary, for which he sued from the 
date of his removal to the date of his reinstate¬ 
ment. The Supreme Court said: 
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“* * * The President’s order while reciting 
the Wrong which had been done plaintiff, 
could have no more effect than to reinstate 
him to eligibility for reappointment in the 
Government service * * *” 

Eberlein v. U . S., 257 U. S. 82 at 84. 

This i^ a case of a limitation on the power of 
the President to act by executive order. It shows 
that there are limitations on the use of executive 
orders quite apart from executive orders that 
invade the field of legislation and are illegal for 
that reason. It holds that the President could 
only again make Eberlein eligible (in the nature 
of a pardon) but could not appoint him by execu¬ 
tive order. 

U . S. v. Wickersham, 201 U. S. 390 cited at 
pages 22, 23 and 24 of their brief does not aid 
appellee^ for the plaintiff there sued for salary 
because he was legally appointed and illegally 
removed. In our case the incumbents are not 
legally Appointed to the positions (because they 
only hold by reason of an illegal executive order) 
and when removed (no matter in what fashion) 
they could not sue and recover as could Wicker¬ 
sham. 


Appellees Ignore The Duty 

Appellees’ brief (pp. 25-33) though purporting 
to answer appellant, ignores the fact that by Title 
5 U. S. C. Sec. 35 a duty is imposed which is 
ministerial and not discretionary. 
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This duty is plainly and clearly expressed in 
the statutes. It is that: 


“persons honorably discharged from mili¬ 
tary or naval service by reason of disability 
resulting from wounds or sickness incurred 
in line of duty, shall be preferred 
pointments to civil offices, provided fhey are 
found to possess the business capacity neces¬ 
sary for the proper discharge of the duties 
of such offices. * * *” (Italics appellant’s.) 

By this statute it is plain that an eligible, who 
has been honorably discharged by reison of 
wounds incurred in action, is to be granted pref¬ 
erence if he has the “business capacity” neces¬ 
sary to handle the duties of the office. Appellees’ 
duty is to find out if appellant has the necessary 
business capacity for it is only when he is found 
to possess such capacity that the required prefer¬ 
ence can be allowed. 

The duty is plain, clear, and mandatory; it 
stands behind and is superior to the question of 
what persons should receive appointments . 


Appellees cite among others: 

Reichelderfer v. Johnson, 63 App. D. C. 

334; 72 Fed. (2) 55; 

Z7. S. ex rel Stowell v. Deming, 57 App. 

D. C. 223; 19 Fed. (2) 697; 

Z7. S. ex rel Silver Assn . v. Mellon, 59 
App. D. C. 24; 32 Fed. (2) 4l{5. 
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Had these cases contained a plain positive duty 
(for example, to find out if a preference could be 
granted), the decisions would have been that the 
writs issue, as the decisions are uniform that 
when a positive duty exists mandamus is the 
proper remedy. In the two latter cases which 
are discussed infra this Court clearly indicates 
that that would have been the result. The Su¬ 
preme Court said in affirming this Court in 
Roberts v. Valentine, 176 U. S. 222 at 231: 

“If the law direct him to perform an act 
in regard to which no discretion is committed 
to him, and which upon the facts existing he 
is bound to perform, then the act is minis¬ 
terial, although depending upon a statute 
which requires in some degree, a construc¬ 
tion of its language by the officer.” 

This was also quoted by the Supreme Court in 
Wilbur v. United States ex rel Krushnic, 280 
U. S. 306 at 318 and 319. 

In our case the statute is clear. Honorably dis¬ 
charged disabled eligibles are to have preference 
only if they possess the necessary business capac¬ 
ity. If such capacity is found then no discretion 
is allowed; preference must be granted as allowed 
by the statute. It is admitted that the finding 
out if such capacity is possessed by appellant 
was never made. It is admitted (appellees’ brief, 
pp. 28 and 31) that the ten points credit he re¬ 
ceived was not by reason of this statue. It could 
not have been so granted as no “business capac- 


9 


ity” had been found. This 10 points was granted 
by reason of Executive Order No. 3801 dated 
March 3, 1923 (enacted as a statute by Title 5 
U. S. C. Sec. 668). Appellees say it was also 
pursuant to Executive Order No. 5068 dated 
March 2, 1929. In fact this last Order, in the 
case of appellant, never came into play ior with 
the ten points added his name did and still does 
lead both lists. 

At page 30 of their brief appellees attempt a 
labored analysis of the Veterans 9 Preference Act 
which is not correct. The statute must be read 
as a whole keeping in mind the objects ydiich it 
seeks to accomplish. This act is clear. As was 
said by Mr. Justice Holmes writing the opinion 
for the Supreme Court in connection \idth an¬ 
other statute: 

4 4 We are of the opinion that the language of 
the statute is too definite to be escaped by 
construction.” 

The Coamo, U. S. 220. 

In substance the Act says: 

1. Honorably discharged disabled veterans are 
to have a clear preference but only if they are 
found to possess the requisite 4 4 business capac¬ 
ity” and such preference cannot attach until they 
are found to possess such capacity. 

2. The second sentence of the Act has to do 
with others than disabled veterans. Thbse enu¬ 
merated also have a preference but it is clear that 
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is not as complete or as fixed as the conditional 
preference for disabled veterans granted by the 
first sentence. 

The conditional preference allowed by the first 
sentence is clearly paramount to that allowed by 
the second sentence of the statute. 

Appellees are attempting to nullify the condi¬ 
tional preference allowed to veterans who really 
were disabled in actual active service and permit 
“school boy veterans” whose only service was in 
the R. 0. T. C. to benefit. They attempt to take 
the required preference from those who faced 
danger and suffered wounds and give preference 
to those who were safe in school but who receive 
“Veterans’ Preference” because they attended 
their classes wearing the uniform. Surely Con¬ 
gress never intended any such result. The classic 
example of this is Mr. Cooper, now Assistant 
AttomeyJ and whose name is one of five on the 
cover of appellees’ brief. Appellees’ brief points 
out (pp. 6, 29) that he had received “veterans’ 
preference.” He was in the R. O. T. C. (Record, 
p. 26). He is named in the Order No. 7201 (Rec¬ 
ord, p. 20). His name was never certified (Rec¬ 
ord, pp. 30-31). If this is not an example of dis¬ 
crimination then it would be interesting to hear 
appellees’ definition of the term, especially since 
not a single disabled veteran eligible received a 
position (Record, pp. 26-27) and the leading dis¬ 
abled eligible for two positions was not even con¬ 
sidered (Record, pp. 2, 10, 15, 33), appellees re- 
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marks, at page 25 of their brief, to the Contrary 
notwithstanding. Appellees’ brief overlooks that 
appellant’s point is that appellees did not con¬ 
sider the disabled eligibles as they were bound to 
do by Title 5 U. S. C. Sec. 35. j 

Appellees Are Not Fair To The Record 

They claim (appellees’ brief, pp. 26-^7) that 
appellant has gone outside the record. This is not 
true. Their very quotations from appellant’s 
brief confound them. The first quotation refers 
to the answers. The answers are part of the 
record. The answers are printed at page^ 9 to 34 
of the record. The second quotation even bears 
the page references of the record. Appellees 
agree with appellant in his analysis of the record 
as shown by the second quotation, that is that no 
disabled veteran was appointed to any of the 
positions. Appellant’s conclusion that th:is shows 
discrimination against disabled veteran eligibles 
is reasonable. 

Appellees then use the claim that appellant- 
had gone outside the record (wdien clearly he did 
not) as a spring board to jump outside thfe record 
themselves under the guise of attempting to in¬ 
form the Court of alleged facts that they failed 
to include in their voluminous answers (appel¬ 
lees’ brief, p. 27). Such a practice should not be 
permitted. 
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Appellant Is A Proper Person 

To contend that appellant is not the proper 
person to maintain this proceeding (appellees’ 
brief, pp. 12-17), when there is a clear positive 
duty owed to him under the Veterans’ Preference 
Act, would be laughable if it were not so serious. 
That such duty to appellant exists permits of no 
doubt. It is admitted (Record, pp. 2-3,10, 28) that 
appellant is an honorably discharged disabled 
veteran and that he is entitled to preference 
under the Statute Title 5 IT. S. C. Sec. 35. It is 
admitted that the ten points preference he has 
received is not under such Statute (appellees’ 
brief, pp. 28, 31). It is admitted that no inquiry 
has been made into his “business capacity” to 
find out if he can be allowed the preference 
granted him by the statute (Record, pp. 3, 10). 
To say, 1 as appellees do (their brief, p. 28), 
that the oral examinations will be given if and 
when Communications Commission request it, 
is to deny that they have performed or intend 
to perform their duty. This is to ascertain ap¬ 
pellant’s business capacity for part of such busi¬ 
ness capacity depends on personal qualifications. 
Personal fitness plays a large part in determining 
whether an Associate Attorney or Assistant At¬ 
torney is capable of performing the duties of such 
positions, as appellees so stated in their notice 
of the original examinations (appellant’s main 
brief, pp. 20-21). Appellees are so bold as to 
say in their brief (p. 28) that such examina- 
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tions “will be given if and when Communications 
Commission in its discretion requests’’ it. Ap¬ 
pellant submits that there is no discretion in¬ 
volved in that appellees are compelled to find out 
if appellant possesses “the business capacity 
necessary to perform the duties” of Associate 
Attorney and Assistant Attorney. When such 
capacity is found in appellant then and then only 
can the stated preference be granted. In the 
words of this Court in TJ. S. ex rel Silver Asso¬ 
ciation v. Mellon, 59 App. D. C. 24; 32 Fed. (2) 
415 (cited and quoted by appellees at p. 15 of 
their brief): j 


“The relator to be entitled to relief must 
be able to show that he will sustain a per¬ 
sonal injury by the threatened violation of 
some positive administrative act, which the 
official is required by law to perforrp * * 

In our case relator shows all of these elements. 

Here the “right alleged by relator” is com¬ 
plete and substantial. This is the necessary 
element that this Court said was lacking in TJ. S. 


ex rel Stowell v. Deming, 57 App. D. C.j 223; 19 
Fed. (2) 697 (cited and quoted by appellees at 
p. 14 of their brief). 

Appellees (their brief, p. 17) criticise TJ. S. ex 
rel Romero v. Cortelyou, 26 App. D. C. 298 at 


300, saying that in that case the statute did not 
permit the exercise of discretion by the Post¬ 
master General to discontinue a postoffice. They 
sav that this case in this is distinguishable from 

4/ O 
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our case. This is not so. In our case the posi¬ 
tive duty is to find out those disabled veteran 
eligibles who have the “business capacity neces¬ 
sary” so that preference can be granted to them. 
This preference cannot be allowed until such 
capacity is found. There is nothing discretionary 
here but there is a plain duty to carry out the 
statute. 

Appellees attempt (their brief, p. 17) to dis¬ 
tinguish the case of In re Sullivan, 55 Him 
(N. Y.) 285-289 (appellant’s brief, p. 25) as a 
case of re-instatement under a New York statute 
which was the fact but Sullivan was granted the 
relief he sought. The partial quotation given by 
appellees is misleading so appellant re-quotes, 
but at sufficient length to be intelligible, from the 
statement of the Court (289): 

“* * * The papers show that there is work 
to be done, and that to do it others have been 
really preferred over the relator. This is 
the truth, however the act may be colored. 
The scheme of the statute cannot thus be re¬ 
versed, and the course adopted in the depart¬ 
ment should not be permitted. With ques¬ 
tions of original preferment, where others 
than the veterans are already employed, we 
have nothing at present to do. The relator 
here had already secured his preferment. 

“Upon evidence satisfactory to an agent 
of the present commissioner or of his 
predecessor, Sullivan’s name had been placed 
upon the list of honorably discharged Union 
soldiers in the department. Without ques- 
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tioning this fact, the relator was summarily 
deprived of his vested preferment That 
preferment should be restored to himj as sum¬ 
marily as it was taken away.” 


Is Civil Service Commission Impotent^ 


The Veterans 7 Preference Act is exprebsly car¬ 
ried over into the Civil Service Act by Title 5, 
U. S. C. Sec. 638. Appellees argue (their brief, p. 
28) that when the certified lists were returned by 
Communications Commission to the Civi} Service 
Commission, the latter was compelled fo stand 
by and permit the Civil Service Act to be vio¬ 
lated. Appellees say, “It (Civil Service) had no 
alternative than to accept the return of 


tified lists of eligibles 


* * * 


the cer- 
Appellant is loath 
to believe that the Civil Service Act is j so weak 
and unenforcible that there is no way jm which 
an appointing body may be compelled by Civil 
Service Commission to comply with sjich Act, 
especially when the act creating the appointing 
body expressly states that the appointments are 
subject to the Civil Service Act. The statutory 
authority cited by appellees (22 Stat. 4jo3) does 
not help them in any way. 

The Relief Requested 

i 

The relief requested by appellant (pppellees’ 
brief, pp. 5-6, and Record, pp. 5-6) surely 
broad enough to permit this Court to direct that 


the plain duty owed to him by appellee 
formed: 


s be per- 


16 


“* * * although mandamus is a remedy at 
law its allowance is controlled by equitable 
principles.” 

Z7. S. ex rel. Greathouse v. Dern f 289 
U. S. 352 at 359. 

The equitable principles here are all on the 
side of appellant. 

Wherefore appellant asks for reversal of the 
Court below and direction that a writ issue to 
appellant. 

Dated December 26th, 1936. * * 

' ki 4 K.&vr 

David R. Crow, 
Appellant in Proper Person, 

102 Maiden Lane, 
Borough of Manhattan, 
i City of New York. 



